pc rcs 
teu 
ri ropes 


et 


" <n 
: ap ieee 
Re ree 
Ps he eae 
; remlptind ST ll AS asa 
Var ea fr f 
oe errs 
* i ie 


eh Ph 
Geir ie Shr ahowt 
/ 7 


ett: 
Pore 


sha er 


eights 


PP shy a ea 
ere ees 
fae aon ae 





87 


B AL€& 


Ay. 
Alverstone 


3 “ecollections 


of har and 


SRD R 








DATE DUE 


~ Report 
Form 11 200M 4-35 





4 DEMCO 38-297 














i 


LONDON: EDWARD ARNOLD 


RECOLLECTIONS OF BAR 
| AND BENCH 


BY THE 


RIGHT HON. 
VISCOUNT ALVERSTONE 
G.C.M.G. 


WITH PORTRAIT AND ILLUSTRATIONS 


NEW YORK 
LONGMANS, GREEN & CO. 
LONDON: EDWARD ARNOLD 


Igt4 
(All rights reserved] 


27 





TO MY SISTER 


LAURA ALICE WEBSTER 


TO WHOSE UNFAILING CARE AND DEVOTION I 

OWE, IN NO SMALL MBASURE, ANY SUCCESS 

WHICH I HAVE ACHIEVED, I DEDICATE 

THESE PAGES IN GRATEFUL ACKNOWLEDG- 

MENT OF ALL THAT SHE HAS DONE FOR 
ME AND MINE 


ae eye ae } ‘shal att eae 





PREFACE 


In looking through these pages, I feel that, from 
a literary point of view, they leave a great deal to 
be desired; but the condition of my health has 
made it difficult for me to put them together, and 
I have not had the time or strength to revise them 
as I should like to have done. I should have 
been glad of the opportunity of making some 
observations upon some important topics touched 
upon in this book, but I must postpone these for 
a future occasion. ) 
_ Looking back at my life, that which strikes me 
most is the extent to which I was favoured by 
good fortune. I do not wish to underrate my own 
qualifications, as I did my utmost in every way 
to make myself fit for any work I had to do; but 
I feel that many of my contemporaries were even 
better qualified than I, but did not meet with the 
success which I was fortunate enough to enjoy. 
I attach extreme importance to my early training, 


Vii 


Vili PREFACE 

and to the fact that my father lost no opportunity 
of enlarging my knowledge in technical matters. 
My practical acquaintance with land-surveying 
stood me in good stead. 

If any members of the Bar, young or old, who 
read this book—particularly young—are able to 
obtain from it any hints for their success, I shall 
be more than satisfied. 

I am greatly indebted to Mr. Patrick Suther- 
land Graeme, who was for more than eleven years 
my Secretary, for the care which he has taken 
in looking through and correcting the proof- 


sheets. 
ALVERSTONE. 


CRANLEIGH, 
October, 1914. 
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RECOLLECTIONS OF BAR 
AND BENCH 
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CHAPTER I 
INTRODUCTORY 


My father, Thomas Webster, was the eldest son 
of the Rev. Thomas Webster, Vicar of Oakington, 
near Cambridge. My grandfather, who was a 
Fellow of Queen’s College, Cambridge, had taken 
a good degree, and was a preacher of considerable 
reputation, whose sermons on the occasion when 
he visited London attracted large congregations. 
My father, who was at Trinity College, Cambridge, 
took a high degree in the Mathematical Tripos, 
and wrote two or three works on hydrostatics and 
hydrodynamics, which were used for several years 
as text-books for the University, but, of course, 
they have long been superseded. After leaving 
Cambridge, he was for many years first secretary 
of the Institution of Civil Engineers, and I thus 
became acquainted with many of the leading 
engineers, who later on treated me with the — 
greatest kindness and consideration. He was 


called to the Bar, and soon acquired a repu- 
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tation for scientific work, being for many years 
leading junior in patent cases with Mr. Grove, 
afterwards Mr. Justice Grove, and Mr. Hindmarch 
as his principal opponents. He “took silk” in 1865. 
Mr. Aston, the distinguished patent lawyer, was one 
of his pupils, and for many years after my father’s 
death in 1875 had the leading patent business. 

_ My mother was Elizabeth, eldest daughter of 
Richard Calthrop, of Swineshead Abbey, Lincoln- 
shire. She died in 1848, leaving three sons and 
two daughters. My eldest brother was the Rev. 
Thomas Calthrop Webster, who was for seventeen 
years Vicar of St. Mark’s, Old Street, and subse- 
quently Vicar of Rettendon, in Essex, while my 
other brother, Henry George Webster, was in the 
Engineer’s Office of the South Wales Railway, now 
partof the Great Western. My eldest sister, Mary 
Emily, died in 1885; my second sister, Laura 
Alice, is still living. In 1853 my father married 
Mary Frances, daughter of Dr. Joseph Cookworthy, 
a leading physician of Plymouth. They had two 
children—Frank Joseph, who died in 1904, and 
Helen Avice Gertrude. 

I was born on December 22nd, 1842, and was 
educated at King’s College School and at Charter- 
house. My only objection to King’s College School 
was that we never learnt to play games; in fact 
there were no games in connection with the school | 
at all, except prisoner’s base in the schoolyard. 
The consequence was that I never began to play 
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cricket until I was nearly fifteen, but I succeeded 
in getting into'the Charterhouse Eleven. JI was, 
however, even at that date considered to be a 
very good long-distance runner, and won the first 
mile race ever held in the Charterhouse Athletic 
Sports. 
I went to Trinity College, Cambridge, just before 
I was eighteen, but I am afraid I did not work 
very well, or I might have taken a much higher 
place than I did. As it was, I was only low down 
on the list of Wranglers, and a third-class in the 
Classical Tripos. I had no guidance as to games, 
and tried too many forms of sport, playing racquets, 
sculling on the Cam, and running with the foot 
drag. In my last two years at Cambridge—1864 
and 1865—I came out as a long-distance runner, 
and competed against Oxford in the Steeplechase 
in 1864, in which I was second to R. C. Garnett, 
and in the mile and two miles in 1865, both of 
which I won on the same day. I was, with my 
friend Percy Thornton and the late C. B. Lawes, 
among the first founders of the Cambridge Uni- 
versity Athletic Club, which up till 1863 had not 
been organized in any way. I have kept up my 
interest in athletics all my life, and had no 
small share in the establishment of the Amateur 
Championship and the Champion Sports. I have 
dealt with these matters more fully in a later 
_ chapter of this book. 
_ Having spent two terms after obtaining my 
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degree in taking pupils, I left Cambridge in June, 
1865. I then went for three months as tutor to Mr. 
Cecil Montgomery, of Garboldisham, who was after- 
wards in the Grenadier Guards. In those days 
examinations for the Bar were, unfortunately, not 
compulsory. As a matter of fact, my only legal 
qualification to be “called” was that Ihad attended 
two courses of lectures, one by Mr. Eastwood, an 
eminent conveyancer, on real property, and the 
other on common law by Mr. Broom, author of 
“‘ Broom’s Legal Maxims.” Very shortly afterwards 
the examinations were made compulsory. 

In the autumn of 1865, my father, who had 
great wisdom and experience in all matters con- 
nected with the legal profession, sent me for six 
months as a pupil to Messrs. Young, Maples, 
Teesdale, and Nelson, of No. 6, Frederick’s Place, 
Old Jewry, a well-known firm of solicitors who 
had a very large commercial business. This 
led to my going in the summer of 1866 to work 
as a pupil at the Great Western office of that 
firm, where I made the acquaintance of Mr. R. R. 
Nelson, the leading solicitor for the Railway. 
My obligations to him will appear more than once 
in these pages. Here I learnt all the details of 
railway rating under Mr. Joseph Fisher, the rating 
officer, and gained knowledge which stood me in 
excellent stead many years afterwards. 

After leaving Messrs. Young, Maples and Co., I 
went as a pupil to Mr. H. H. Dodgson, the dis- 
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tinguished pleader. He was a great lawyer, and 
a man of profound knowledge, who had the knack 
of imparting it to his pupils, of whom there were 
six at the time. My colleagues were Mr. Archer 
Clive, the present Mr. Justice Ridley (then Mr. 
Ridley), Mr. Robert George Arbuthnot (a man of 
great learning and of most charming character, 
who died at an early age), Mr. George Alexander 
Sowerby, Mr. C. Alexander, and Mr. Hume 
Dodgson, Mr. Dodgson’s son. I made good use 
of my time there, arriving early every morning and 
staying late, and became thoroughly acquainted 
with the ordinary pleader’s work, besides attending 
Judges’ Chambers with Mr. Dodgson. The race of 
these pleaders has practically disappeared, and I 
doubt whether there are now any gentlemen prac- 
tising as such in the same sense. They were not 
called to the Bar, but took out certificates as 
pleaders. At the time of which I am speaking 
Mr. Dodgson’s principal opponents were Mr. 
Thomas Chitty (father of Mr. Justice Chitty), Mr. 
Bullen, Mr. Butterworth, and Mr. Baugh Allen. 


CHAPTER II 
CALLED TO THE BAR 


I was called to the Bar at Lincoln’s Inn on 
April 28th, 1868, and the question at once arose 
as to my future. There were three courses open 
to me: first, to practise as a pleader for two 
or three years; secondly, to localize at Liverpool; 
and, thirdly, to join the Home Circuit. I soon 
rejected the idea of practising as a pleader, because 
I had already found that if I had any particular 
aptitude, it was for the conduct of cases in court. 
I doubt whether properly I could have localized 
at Liverpool, because my father had been a 
member of the Southern Circuit; but soon I de- 
cided, fortunately for me, that I would join the 
Home Circuit, and try to obtain work in London. 

This turned out for me a very fortunate decision. 
I attended the Lord Mayor’s Court, presided over 
by the Recorder of London or the Common Ser- 
jeant. The Recorder of London, Mr. Russell 
Gurney, was an excellent Judge, and might well 
have been a Judge of the High Court. The lead- 
ing barristers in the Mayor’s Court at that time 
were Mr. Talfourd Salter and Mr. T. R. Kemp. 
Salter was very kind to me, and gave me small 
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briefs to hold when he required to be absent, 
and this soon brought me to the notice of the public. 
On one occasion he gave me very good advice. I 
had received a guinea brief in a case in the City of 
London Court, which some friend of mine had 
returned. The next day the solicitor came to 
the Mayor’s Court to speak to me about it. 
Salter saw him, and said to me: “‘ Don’t you have 
anything to do with that fellow. He will just suck 
your brains, and never pay you.” I thanked him 
very much, and the next day the solicitor came to 
my chambers, No. 2, Pump Court, with a two- 
guinea brief for me to go to Judges’ Chambers. 
I said to him: “I will take this case on one of 
two conditions. Hither you pay me the guinea I 
earned yesterday, or the two guineas on this brief.” 
He said: “ All right, sir, I will go and get the 
money.” He went away, and I never saw him 
again. The practice which I gained in the City 
of London Court, to which I shall refer later in 
connection with Admiralty cases, strengthened my 
position. 

I duly joined the Home Circuit, and though I 
could not afford to go to the more distant circuit 
towns such as Cambridge, Hertford, and Chelms- 
ford, I attended regularly at Kingston, and 
Croydon, and occasionally at Guildford. It was 
about this time that I made the acquaintance of 
Serjeant Parry, of whom I will say more presently. 

Meanwhile, I was seeing all the work I could, 
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and offered to prepare pleadings for Mr. Kemplay, 
a great friend of my father. He was the leading 
junior on the Northern Circuit, and had conducted 
the whole of a very large practice without assist- 
ance. His clerk happening to be a friend of my 
father’s clerk, suggested that I might be useful 
in helping Mr. Kemplay, and accordingly, some 
two or three sets of papers were sent to me to 
prepare declarations or pleas, as the case might 
be. I took as much pains with them as possible, 
and sent them back trembling as to what the 
great man would say to them, and quite ex- 
pecting that he would not send me any more. To 
my great surprise, he sent for me, and said that 
he was satisfied, and would allow me to devil for 
him—without payment, of course—upon the dis- 
tinct understanding, and with the knowledge and 
responsibility on my part, that the drafts which I 
forwarded to his chambers might be sent out 
without any further supervision, This, of course, 
T undertook, and for a period of many months after 
that date I drafted pleadings for him. 

It might be convenient that I should now men- 
tion the leading advocates at the date of which I 
am speaking: On the Northern Circuit, Mr. Edward 
James and Mr. Manisty, afterwards a Judge. On 
the North-Eastern, Mr. Digby Seymour, Mr. W. V. 
Field, and Mr. Alfred Wills, of whom the two latter 
became Judges. On the Oxford Circuit, Mr. 
Huddleston (afterwards Baron Huddleston), Mr. 
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Henry Mathews (afterwards Home Secretary and 
Viscount Llandaff), and Sir Henry James (after- 
wards Lord James of Hereford). On the Western 
Circuit, Mr. Coleridge (afterwards Lord Chief Jus- 


tice Coleridge), and Sir John Karslake, who was, 


perhaps, the most brilliant of all those whose names 
Ihave mentioned. On the Welsh Circuit, Mr. Hard- 
inge Giffard (afterwards Earl of Halsbury) and Mr. 


Macintyre were already coming into notice. On 


the Home Circuit (afterwards the South-Eastern), 
Mr. Montague Chambers, Serjeant Ballantyne, 
Serjeant Parry, Mr. George Denman (afterwards 
Mr. Justice Denman), and Mr. Joseph Brown. 
The last-named was a great lawyer, but somewhat 
slow and deliberate in his arguments. There 
was a good story current of him when I first 
knew him. It was said that while he was 
arguing before Chief Justice Jervis—a man of 
very acute mind and a rapid thinker—and was 
proceeding with his usual caution, the Chief 


Justice interrupted him: ‘‘ Get on, Mr. Browngget 


on!” Brown stopped. ‘I beg your Lordship’s 
pardon, but I apprehend that my arguments 
cannot proceed with as much rapidity as your 
Lordship’s mind.” ‘‘ For God’s sake, don’t stop 
to tell me that !”’ said the Chief Justice. 

I have only mentioned the leading names. 
Among them were some very brilliant men, quite 
equal to any of later years. Mr. John Holker, 
who had been a local at Liverpool, was just 
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coming into notice, and was rapidly acquiring 
a great position, but at that time he was very 
little known in London. Mr. Sam Pope was also 
a prominent leader on the Northern Circuit, but he 
practically abandoned Common Law work for the 
Parliamentary Bar. 

I had the good fortune to become well ac- 
quainted with Mr. J. P. Murphy, a member of my 
circuit, from whom I received great encouragement, 
and also with Serjeant Parry. Both these gentlemen 
were in very large practice, and constantly wanted 
help. They allowed me to take notes for them, 
and to conduct cases when they were temporarily 
called away or unable to be present. I also held 
a good many briefs for Mr. Day, afterwards Mr. 
Justice Day. I often wonder how it was that, 
with so little experience, I was able to do the 
work of these eminent advocates; but I attribute 
any success that I may have achieved to the fact 
that I made it my practice to be in court every day 
from ten o’ clock till four, arriving at an early hour 
in case Serjeant Parry, Mr. Murphy, or Mr. Day, 
or anyone else required assistance, and never 
losing a chance of holding a brief which was 
offered me. 

I assisted the persons I have mentioned for 
three or four years, or even longer, until my — 
time was fully occupied by my own business. I 
have mentioned in another part of this book 
the good luck which I had in connection with 
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Admiralty work in the City of London Court. But 
the incidents in my life as stuff gownsman would not 
be of much interest to the Bar or to the general 
public, though some of my early experiences will 
be mentioned in their proper place. 

While I was reading, and before I got into much 
practice, I had the privilege of the acquaintance 
of more than one distinguished Judge and bar- 
rister. I will mention first Lord Chief Baron 
Pollock, who retired from the Bench early in the 
year 1868. His youngest son, Mr. Edward Pol- 
lock, the Official Referee, happened to be among 
my intimate friends, and, in consequence, I used 
to visit the Chief Baron at Hatton, his house near 
Hounslow, in Middlesex, where he lived for many 
years with his second wife; as is well known, he 
was the father of twenty-one children. I shall 
never forget when, on my first visit to him, I 
was placed next to him to talk to him at dinner. 
I had seen him in the afternoon only for a few 
seconds, and had since been thinking out suitable 
topics for conversation. At the time a great con- 
. troversy was raging as to the site of the new Law 
_ Courts, the rival claims of Carey Street and of the 
Embankment being hotly contested. Here was a 
subject which might interest him. Accordingly, 
IT asked him hig opinion. His reply was: “‘ What on 
earth do I care about Law Courts !” This was rather 
a check to my first effort. However, I found him 
extremely kind, and always most genial, and glad 
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to see me. The busts of Bacon, Lyndhurst, and 
Follet, which were in his house at Hatton, I bought 
after his death, and they are now in my house at 
Winterfold. 

Speaking of Sir Frederick Pollock reminds me 
of a story of him which was current at the time. 
I remember repeating it to him, and on asking 
him whether it was true, he admitted that there 
was some foundation for it. At the time to which 
the story relates he was the leader of the Northern 
Circuit. Chief Justice Abbott, afterwards Lord 
Tenterden, was presiding at the Yorkshire Assizes, 
which were then held at York only, and Pollock 
had to open the case for the plaintiff in a very 
heavy dispute about a colliery contract. He was 
called at five o'clock in the morning in order to read 
his brief, but happened to take up “‘ The Heart 
of Midlothian,’’ and was so interested in it that 
he never touched the papers until breakfast-time. 
The Court in those days sat at nine, and there was 
therefore no chance whatever of his mastering the 
case so as to present it in a proper form to the jury; 
he found, too, that some two or three hundred 
letters had passed between the parties. Ac- 
cordingly, with the greatest coolness, he said to 
the jury: “‘ I could not better present the facts of 
the case to you, gentlemen, than by using the 
language of the parties themselves, and I shall 
therefore read to you the correspondence which 
has passed in chronological order.’ This he pro- 
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ceeded to do, and had continued reading for 
nearly an hour, when Chief Justice Abbott, 
who was very much afraid of Pollock, thought 
it was time to intervene; ‘‘ Mr. Pollock, is it 
absolutely necessary for you to read all this 
correspondence ? Cannot you condense it a 
little ?” To which Pollock replied: “‘ Absolutely 
necessary, my Lord, for I never read it before.” 
Of course, in the face of such sublime impertinence 
there was nothing more to be said, and the case 
proceeded. As I have stated, the Chief Baron 
admitted that the incident was in the main true. 

There was on the Northern Circuit a barrister, 
then a junior, named Tom Jones. He was a remark- 
able man with a great deal of character. On 
one occasion, when showing cause against a rule 
obtained for a new trial, his leaders, Edward 
James, Manisty, and another Queen’s Counsel, were 
all absent. Jones applied to the Court to post- 
pone the hearing on the ground of the absence of 
his leaders, whom he named. The Chief Baron 
with his usual extreme courtesy said: “ Were 
you at the trial, Mr. Jones?” ‘‘I was, my Lord.” 
“Then who could be more competent to explain 
the case to the Court than yourself?” “‘ Nobody, 
my Lord—nobody,” said Tom. 

One other story of Tom Jones should be told 
here. He had a heated discussion with Mr. Justice 
Blackburn on the occasion of a trial at Man- 
chester. On the following Sunday he and some 
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friends were visiting the Botanical Gardens, when 
Blackburn, who was also walking there, came 
towards them, obviously desiring to say some- 
thing civil to Jones. Jones promptly turned his 
back on him and walked away, and when one of 
his companions remonstrated with him, he replied: 
‘“‘ We are bound to respect Her Majesty’s Judges, 
but we are not bound to speak to them.” Jones’s 
death was very sudden. I was his junior in an arbi- 
tration between the Clay Cross Company and Hun- 
lokes respecting the royalty to be paid for coal 
that was being got on the Hunloke Estate. I had 
had several consultations with him, and had worked 
up the case to the best of my ability. We were 
instructed by Mr. Webb, a senior clerk in Maples’s 
firm, an extremely clever man, who afterwards 
practised on his own account. Jones said to me 
one evening: ““ Why have you been instructed in 
this case, young man?” I said: “I don’t know, 
except that Mr. Webb has seen some of my work.” 
Well,” he said, “it is the greatest compliment 
that has ever been paid you, for he is the ablest 
man I know in the profession of solicitor.” The 
arbitration was to have commenced on a Monday 
in September, 1870. I was at the time very much 
occupied in endeavouring to arrange my father’s 
affairs, he being in pecuniary difficulties. I asked 
leave of absence for the Saturday, and Jones gave 
me leave on condition that I came back on Sun- 
day night. I arrived home about nine o’clock on 
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the Sunday evening, and as soon as I entered my 
house my servant said to me: “‘ Mr. Jones wishes 
to see you.” I said: “Mr. Jones! Ask him in.” 
It transpired that Mr. Jones’s clerk was also 
named Jones. I asked him what: he wanted, and 
he said: ‘“‘ Mr. Jones is dead.”? He had died that 
morning in his bath. The case was, of course, 
postponed, and Mr. Field was given me as leader, 
Mr. Alfred Wills leading on the other side. The 
referee was Mr. Overend, Q.C., who gave, if I 
remember right, a very substantial award in our 
favour. 

Sir William Bovill, afterwards Chief Justice of 
the Common Pleas, who was then at the Bar, was 
very civil to me because of his friendship with my 
father, and Lord Justice James treated me with 
the greatest kindness and consideration whenever 
I appeared before him. 

Among the leaders of the Bar to whom I have 
made reference as being in active practice at the 
time when I was called was Mr. Digby Seymour, 
Q.C., the leader of the North-Eastern Circuit and 
Recorder of Newcastle. He was a very remark- 
able man, of extreme eloquence, and with perhaps 
the most rapid appreciation of any point put to 
him that I ever remember; not a great lawyer, 
but quick to assimilate facts as related to him 
by his juniors. On one occasion he was engaged 
as counsel for the plaintiff in a case tried before 
Mr. Justice Bowen, afterwards Lord Bowen, and a 
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special jury at the Leeds Assizes. The plaintiff, 
a commercial traveller, was staying at a hotel at 
Leeds, and one evening while considerably under 
the influence of liquor, went up to bed between ten 
and eleven o’clock, and not knowing what he was 
doing, blundered into the empty bedroom of the 
barmaid. He then undressed, or partly undressed 
himself, and was soon asleep. At closing time the 
barmaid, a perfectly respectable girl, found him 
asleep in her room as soon as she opened. the door. 
Thereupon she shrieked, and the landlord came 
up, and without making any inquiries as to how the 
intruder got there, at once gave him into custody. 
The plaintiff brought an action for false imprison- 
ment, and the sole question for decision was 
whether he had found his way into the room when 
drunk, or whether he had gone there for some 
unlawful purpose. Digby Seymour, in his reply 
for the plaintiff, concluded with the following: 
“Secrecy, gentlemen! How could there be any 
secrecy when there was the white flag of danger 
in the shape of the tail of his shirt waving over 
the foot of the bed to warn this modern Lucrece 
of the Commercial Tarquin who was lurking 
between the sheets ?”? Bowen, who related the 
story to me, said that he had never before laughed 
so heartily on the Bench, and the whole Court 
was convulsed. Of course, Seymour’s very dignified 
manner added to the impression which he created. 

Another story of him is of a different character. 
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MR. DIGBY SEYMOUR. 


(By Frank Lockwood.) 
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Quite late in his career he was retained for Messrs. 
East, the jobmasters, in a compensation case which 
had reference to the price of some grass-fields near 
Neasden, where a large number of carriage-horses 
were kept. Seymour, in opening, made a most 
florid speech, in which he referred to the “ Arab 
steeds, with flowing manes and panting flanks, 
careering over these fields as though they had 
been in the desert.’? His junior was Mr. R. J. 
Byron, afterwards police magistrate, and he was 
opposed by Mr. G. P. Bidder, who was a great 
authority on compensation cases, Bidder ex- 
plained to the jury the value of the land, the 
number of years’ purchase that should be given 
for it, the table on which it was discounted, and 
other technical matters with which compensation 
lawyers are thoroughly familiar. While Bidder 
was making his speech, the perspiration rolled off 
Seymour’s face in streams. He had not the 
slightest idea as to how to answer Bidder’s points. 
He turned to his junior: “‘ Byron, you understand 
all this; tell me what I am to say.” Byron, with 
great judgment, replied: “It’s all rot; don’t you 
pay the slightest attention to it. You give the 
jury some more of the ‘ Arab steeds’ and the. 
‘panting flanks.’”’ ‘‘ Do you really think so ?” 
said Seymour. ‘‘ Indeed I do,” was the reply. 
Accordingly Seymour, giving the go-by to all 
Bidder’s arguments, made a similar speech to 
that with which he had opened the case. The 
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result justified Byron’s judgment, for the jury 
gave the largest’award that had ever been given 
for land in that neighbourhood; so large indeed 
that an attempt was made to set it aside on 
the ground of the extravagance of the amount 
awarded. 

In addition to the men who were leading the Bar 
at the time at which I was called, and to whom 
I have already referred, mention should be made 
of Mr. Herschell, afterwards Lord Chancellor, who 
was among the ablest. I was opposed to him 
later on in many cases, and always found him a 
most powerful antagonist. He had perhaps as 
great a power of placing facts before the jury 
and of representing the effect of evidence as any- 
one [can remember. As Solicitor-General he was 
opposed to Benjamin and me in the great fight 
about the telephones, and he constantly appeared 
against me in patent cases, to some of which I shall 
refer later. 

I must not forget, among the distinguished men 
whom I knew well, the great American lawyer, 
Judah P. Benjamin, who had joined the Southern 
side in the Civil War, and was a member of the 
Provisional Government of the Confederate States. 
At the end of the war he escaped across the Gulf 
of Mexico in an open boat, and came to England 
practically penniless; but he had some influential 
friends, one of whom advanced him the necessary 
money to enable him to go to the Bar in the hope 
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that he would be successful in bringing to his 
profession here the advantage of that profound 
knowledge which he had acquired during a most 
distinguished career as an American barrister. 
He was called to the Bar at Lincoln’s Inn after 
keeping four terms, and immediately gained a 
large practice. He joined the Northern Circuit, 
though his business in London soon became so 
large that he was employed almost exclusively 
in town. I constantly acted with him as junior 
both in court and in cases for opinion, and he 
was always most appreciative of my work. His 
name will appear in more than one case of im- 
portance in subsequent pages of this book. 

From the date of my call until April 28th, 1878, 
I was practising as a junior, and met with unusual 
success. My first brief was delivered to me by the 
firm of Messrs. Dyke and Stokes, the eminent 
proctors who had a large business in the Admiralty 
Court, and from whom I received briefs during 
the whole of my career at the Bar. I retained 
my private practice up till my second appointment 
as Attorney-General in the year 1895. 

One leading cause of my good fortune was 
the condition of legal business. During the 
years from 1870 till 1885 there was great 
activity in commerce. If parties broke their 
contracts, the business firms, who were pros- 
perous, determined to punish them; they would 
not sit down under breaches of contract. This 
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condition of things has to a large extent dis- 
appeared since 1890, with the result that there 
has not been the same volume of litigious business 
as formerly. 

Again, there were one or two special causes 
which contributed to my success. In 1868 an 
Act had been passed, giving to some of the 
County Courts jurisdiction in Admiralty cases, 
which, though limited in number, were of con- 
siderable importance in those Courts which had 
Admiralty jurisdiction, and particularly in the 
City of London Court. At that time Mr. Butt, 
Q.C., afterwards Sir Charles Butt, was the leader 
of the Admiralty Court, and Mr. E. C. Clarkson 
the leading junior. Clarkson declined at first to 
appear as counsel in the City of London or other 
County Court under a fee of ten guineas. For 
young barristers like myself, starting at the Bar, 
_ the fee of three or five guineas allowed in these 
cases was sufficient. The result was that the 
solicitors in the City of London had to obtain 
the services of other counsel instead of retaining 
Clarkson. I was very lucky in the first three 
cases in which I appeared in this Court, and, as 
a consequence, a considerable number of solicitors 
in the City of London delivered briefs to me. 
This bore fruit in another way besides in the 
matter of the mere fees paid; for if the solicitor 
acting for a great steamship company or a liner 
found his client involved in a County Court action 
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for collision or arising out of some minor 
claim, he could not refuse to undertake the 
work, for fear lest another firm might be retained 
in his stead. As a result, I was brought into 
contact with many of the leading ship-owners in 
the Port of London, whose vessels happened to 
get into trouble, among them the General Steam 
Navigation Company, whose steamers trade up 
and down the Thames, and who became my 
clients; so that, as I have said, I was introduced 
to many solicitors whom I might never have 
known but for the fact that they were acting 
for some large steamer. The practice which 
I derived from this branch of business was 
very considerable, and gave me a wide experi- 
ence, which was of great value to me in more 
important cases. 

Another branch of business of which I had 
the good fortune to obtain a large share was that 
before the Railway Commissioners’ Court. The 
jurisdiction of the Railway Commissioners—orig- 
inally Sir Frederick Peel, Mr. Macnamara, and 
Mr. Price—was created by an Act of Parliament 
passed in the year 1874. All railway companies, 
both in England and Scotland, were made liable 
to proceedings before the Commissioners for any 
case of undue preference or improper or unfair 
dealing towards traders. I made myself thor- 
oughly acquainted with all details of railway 
working, and as junior barristers with know- 
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ledge of that subject were few in number, I 
was able in this case also to command business, 
which otherwise I probably should not have 
obtained. My father, as I have said, had been 
secretary to the Institution of Civil Engineers, 
and all the railway engineers were personal friends 
of his, so that whenever they could control 
business, they frequently suggested to their 
solicitors that I should be given a trial. 

Lastly, ““compensation work,” in respect of the 
compulsory acquisition of land, was very brisk. 
By the wise suggestion of Mr. John Horatio Lloyd, 
I joined the Surveyors’ Institute, thereby becoming 
acquainted with a large number of the leading 
surveyors and barristers engaged in compensation 
cases. This form of litigation, which is conducted 
almost entirely by arbitration, except in the cases 
which are heard in the Sheriffs’ Court, is of a very 
lucrative character, and I soon acquired consider- 
able reputation in that branch of advocacy. Later, 
I may be able to call attention to the effect which 
the three branches of work to which I have re- 
ferred had in promoting the success of my 
professional career. 

Strangely enough, the work with which I was 
best acquainted, and for which I was perhaps 
best equipped—namely, patent work—did not 
come to me to any extent till I had been four 
or five years at the Bar. Then, no doubt 
owing to my father’s great reputation, his old 
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clients, patent agents and others, were only too 
glad to come to me out of respect for his 
memory. 

It may be of interest if I refer here to one 
general rule of conduct to which I always 
adhered. My father, when I was a lad at school 
between the ages of fourteen and eighteen, had 
taken me to see the carrying out of any process 
which might be affected or involved in the ques- 
tion in dispute upon which he was advising. In 
this way I saw many manufacturing processes in 
actual working, with the result that I determined 
that whenever a case in which I was consulted 
involved any process, or referred to any particular 
species of property, I would make a point of seeing 
for myself the work as it was being carried on, or, 
at any rate, the local surroundings, thus enabling 
me to appreciate better any question of fact that 
might arise. 

I adhered to this rule without exception during 
the twenty-eight years that I was engaged in 
private practice. Only to give a single example, 
I spent the whole of a Sunday in the screw shaft 
and engine-room of the Atrato. If a question 
arose as to the nature of a construction of piling 
or other work of a similar character, I made a 
point of visiting the locus in quo, and acquainting 
myself thoroughly with the effect produced by the 
operations, whether they had been successful or 
otherwise. 
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Many stories (most of which are not well 
founded) have been told of my habits with regard. 
to early hours, but it is a fact that I frequently 
spent the time between seven o’clock in the 
morning and the sitting of the Court in making 
myself personally acquainted with the actual work- 
ing details of the matters of fact which were to 
form the subject of discussion. As I am upon the 
subject of early hours, I desire to give it as my 
distinct opinion that the most important work of 
a barrister—namely, the acquisition of the facts 
with a view to ascertaining how far they will 
stand the test of examination—is better done in 
the early hours than at night. The subsequent 
task of getting rid of the story already acquired, 
or of the lessons already learnt, is comparatively 
easy. Many men much greater than I have come 
to the same conclusion. Sir Roundell Palmer, 
afterwards Lord Chancellor Selborne, told me that 

_he changed his habits in the middle of his career 
at the Bar, and came to the distinct conclusion 
that, for the purposes of mastering a case, one hour 
in the morning is worth five at night; and when 
one remembers that not infrequently bundles of 
correspondence numbering two or three hundred 
letters are delivered to counsel the night, or two 
nights, before the case comes on for trial, it is 
obvious that the power to master the contents of 
the letters and the facts of the case is far more 
likely to be successfully attained when the brain 
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is fresh and open to quick impression. I found 
by practice that I could read the sheets of cor- 
respondence almost as fast as I could turn them 
over, and I never required to read them twice. 
Then, again, the fact that one has seen the 
place, or the process, about which questions arise, 
places one in an advantageous position which 
cannot possibly be attained in any other way. 
I have often noticed that my legal friends who 
have not made a point of seeing the place or 
process for themselves, are in the habit of asking 
for information which they ought to have had in 
their minds before the case came into court, in 
order that they may found questions upon it. 
There were two members of the Home or South- 
Eastern Circuit of whom a good story may be 
told. One was Serjeant Thomas, whom I did 
not know at the Bar, being just before my time. 
He enjoyed a considerable practice and reputation 
at Sessions in Essex and Hertfordshire, but on 
being appointed Serjeant-at-Law he could no 
longer attend the Sessions unless specially re- 
tained. On one occasion he was taken down 
special to Hertfordshire Sessions in a rating case. 
The Court was presided over by the then Earl of 
Verulam, a man very slow in speech, but by no 
means without humour. In opening the case to 
the Bench, Serjeant Thomas expressed the pleasure 
it gave him to come down to a place where he 
was so well known, and of which he had such 
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pleasant memories, to conduct a case of difficulty 
which the magistrates whom he had the honour of 
addressing were so eminently qualified to decide. 
At this stage of the proceedings a man in the 
gallery called out in a loud voice: “ Bosh, Tommy, 
bosh!”? This quite upset the learned Serjeant, 
and he stopped; then addressing the Bench, he 
said that he was much concerned that he should 
meet with such a reception in a place where he 
was so well known, and he hoped the Court would 
agree with him that the interruption was uncalled 
for and ill-timed. Lord Verulam with great dignity 
stated that he quite agreed with the observations 
of the learned Serjeant; in fact, he would adopt 
his expression, and say that the interruption was 
both uncalled for and ill-timed, and he hoped that 
for the rest of the proceedings nobody else would 
say “ Bosh !” until they had heard both sides. 
There was also on the South-Eastern Circuit a 
hard-working barrister by the name of Codd, who 
had a large family, and was always struggling in 
his profession. In a Post-Office prosecution tried 
before Baron Bramwell, I think at Chelmsford 
Assizes, Codd was defending the prisoner. Among 
the witnesses was Mr. Anthony Trollope, the well- 
known: novelist. He knew nothing about the 
facts of the particular robbery in question, but 
having an official position in the Post-Office, he 
was called to prove the practice in the Post-Office 
as to the sorting, removing, and otherwise dealing 
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with the letters, so that the jury might under- 
stand what opportunity the prisoner had had for 
committing the theft. I need not say that in 
such cases the witness is as a rule not cross- 
examined, but makes his statement and leaves the 
box. Accordingly Mr. Anthony Trollope, to whom 
Bramwell had nodded, was leaving the witness-box, 
when Codd, who saw an opportunity for making 
a point, said: ‘‘ Stop a moment, Mr. Trollope.” 
Trollope came back. ‘“‘ What are you, Mr. 
Trollope ?” said Codd. ‘‘I have already told the 
Court that I am a supervisor in the Post-Office.” 
“‘ But are you anything else ?”’ Trollope replied: 
‘“‘Yes, I am an author.” ‘Ah!’ said Codd, “you 
are an author, are you? What was the last book 
you wrote?” Trollope replied: ‘“ * Barchester 
Towers,’ ’ or whatever it was—the particular book 
is immaterial. ‘‘ Well, then,’ said Codd, ‘* was 
there a word of truth in that book from beginning 
to end?” “I do not understand what you 
mean,” replied Trollope. “ You can answer a 
plain question: Was there a word of truth in that 
book from beginning to end?” ‘It was a work 
of fiction.” ‘‘ Fiction or not, was there a word of 
truth in it from beginning to end?” ‘“ Well,” 
said Trollope, “if you put it in that way, there 
was not.”? Codd said: ‘‘ Thank you, Mr. Trollope,” 
and sat down. He called no witnesses, but made 
a violent speech to the jury, in which he asked them 
how they could possibly convict the prisoner on 
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the evidence of the principal witness, when the 
principal witness was a man who was obliged to 
admit that he had written a book without a word 
of truth in it. If I remember right, Codd’s effort 
was not successful. I think that Mr. Poland, now 
Sir Harry Poland, was prosecuting at the time. 
Another of the eminent men with whom I was 
constantly engaged, either in opposition or as 
junior, was Mr. J. C. Mathew, afterwards Lord 
Justice Mathew. He was Attorney-General of 
the South-Eastern Circuit for many years, and 
had such a reputation for witty speeches after 
dinner that we never allowed him to resign his 
important office. He had a wonderful knack of 
seizing the particular surroundings of the occasion. 
One day in the year 1873 or 1874, when a great 
discussion was going on as to the fusion of Law 
and Equity, Mr. Haynes, a very well-known Equity 
junior, was brought down special to Guildford 
Assizes. He was our guest at mess, and sat next 
Mr. Day, the great authority on Common Law 
procedure. Mathew, who was proposing their 
health, at once saw his opportunity, and declared 
that he saw, in actual embodiment before his 
eyes, that which had been the dream and hope 
of Lord Chancellors for generations—the complete 
fusion of Law and Equity—his friends Mr. Day 
and Mr. Haynes sitting side by side in perfect 
peace and amity. He could only say they re- 
minded him of a pot of half-and-half, or, rather, 
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he would say, of shandy-gaff—the beer of Law, 
the ginger-beer of Equity! 

In the year 1873, on November 30th, I had 
been appointed, by Lord Chief Baron Kelly, 
Tubman of the Court of Exchequer, in succession 
to the Hon. Edward Thesiger, and on April 21st, 
1874, Postman. The origin of these two ancient 
offices, now, unfortunately, existing no longer, is 
not known. The Tubman and Postman had each 
a separate box, the former on the right, and the 
latter on the left facing the bench in the Court of 
Exchequer, which were exclusively at their dis- 
posal. These officials had the right of pre-audience, 
even over the law officers of the Crown, and this 
fact once occasioned a curious incident, which 
shows how rapid was the rise of Sir John Holker, 
who had been made Solicitor-General in 1875. He 
came into court to move on behalf of the Crown 
with Sir John Gorst as his junior, and was duly 
called upon by the Lord Chief Baron to commence 
his motion. Mr. Davis, the Associate of the Court, 
then intimated to the Lord Chief Baron that I was 
_ in court. I was at that time Postman, and ac- 
cordingly the Lord Chief Baron interrupted Sir 
John Holker, saying, “‘I beg your pardon, Sir 
John,” and addressing me: ‘‘ Mr. Webster, do 
you move?” By good luck I had a motion 
_ occupying a few minutes, which I made. Sir John 
Holker, the greater part of whose professional life 
had been passed as a local at Liverpool and on the 
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Northern Circuit, had no idea why he was made to 
sitdown. He had never heard of the office of either 
Tubman or Postman. I shall never forget his face 
when he was obliged to resume his seat, and I 
moved the Court, Sir John Gorst meanwhile ex- 
plaining to him why he had not the right, as usual, 
of moving first. 

I have mentioned that when I was a pupil in 
the office of Mr. Young and Mr. Nelson, the 
solicitors to the Great Western Railway, I had the 
advantage of making the acquaintance of Mr, 
Joseph Fisher, the rating officer of the Great 
Western. He was a man of very wide experience 
in rating, and in everything connected with rail- 
ways, and I attended the trial of several rating 
appeals in which the railway company were con- 
cerned, In this way I acquired a thorough know- 

ledge of railway rating, which is, as everyone 
knows, very different to ordinary rating, inasmuch 
as the rateable value is, as a rule, ascertained by 
a deduction made from the gross receipts of the 
line in the parish. I was extremely fortunate, and 
was taken special many times to the Quarter 
Sessions, when I met with a considerable share 
of success. Rating expert valuers were limited 
in number; the late Mr. Edward Ryde was one 
of the most able, and Mr. Castle, Mr. Marshall, 
Mr. Eve, and two or three others had a considerable 
reputation. In these, as in other railway cases, my 
knowledge of railways stood me in good stead, and 
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through my whole career at the Bar I was very 
largely engaged either for the companies or parishes 
in rating appeals. The quinquennial valuation in 
London produced a large number of appeals, of 
which I obtained, perhaps, more than my fair 
share. 

One of the most interesting rating cases in 
which I was engaged, though not a railway case, 
was to ascertain the rateable value of the spring 
at Great Amwell, in the county of Hertford- 
shire, from which the New River Company origin- 
ally drew its supplies. For many years the rate- 
able value in the parish had stood at £500, and 
it was very difficult to fix any figure, because the 
earnings of the New River Company, which were 
enormous, were derived from a number of other 
sources besides the original spring. The case 
was heard at the Hertford Sessions, and the late 
Marquis of Salisbury was in the chair. I was 
much struck on this as on many other occasions 
with his grasp of the difficulties of the questions 
discussed; finally he indicated that no definite or 
fixed rule could be laid down, and proceeded to 
assess the annual value of the spring in Great 
Amwell at £1,000—in my opinion a very just 
decision. 

In 1872 I married Louisa Mary, only daughter 
of Charles William Calthrop, M.D., who lived at 
Withern, in Lincolnshire, and had a very large 
practice there. My wife died in the year 1877, 
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leaving two children living — my daughter Dora 
Marion, now Mrs. Shaw Mellor, who married Alfred 
Shaw Mellor, the second son of Sir James Mellor, 
for many years King’s Remembrancer and Master 
of the Crown Office; and my son, Arthur Harold, 
who was educated at Cheam, Charterhouse, and 
Trinity College, Cambridge. He was called to 
the Bar in 1899, but to my great sorrow died in 
August, 1902. He left a widow, the daughter of 
Sir Francis Evans, K.C.M.G., and now wife of 
Mr. Iain Ramsay, of Kildalton, in the island 
of Islay. 


CHAPTER IIT 
WORK AS JUNIOR 


I ATTRIBUTE much of my success in obtaining 
business in arbitrations before members of the 
Surveyors’ Institute to a somewhat remarkable 
victory which I gained quite early in my career 
in the case of Nelson v. Macdougall. Mr. Nelson 
was a partner with Mr. Innes, and they brought 
an action against the executors of Mr. Macdougall 
to recover the cost of some very elaborate plans 
which had been prepared in the plaintiffs’ office, 
but had not been delivered until after the death 
of Mr. Macdougall. They claimed upwards of 
£800. The property to which the plans related 
involved only a few acres in North London. The 
executors resisted the claim and paid £150 into 
court, alleging that the value of any plans which 
were necessary did not exceed £75, and that 
the large claim made by the plaintiffs was 
not justified. The executors were represented by 
Mr. Hawkins, Q.C., afterwards Lord Brampton, 
and Mr. W. G. Harrison. I, being still a junior, 
was counsel for the plaintiffs. The plaintiffs were 
unable to call Mr. Nelson, as he had had a quarrel 
with his partner, Mr. Innes. Hawkins, who made 
34 
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a very strong speech for the defendants, did not 
hesitate to allege fraud, and suggested that the 
failure to call Mr. Nelson was. not due to any 
quarrel, but to the fact that he could not support 
the claim. The work had been principally, if not 
entirely, done under the direction of Mr. Nelson’s 
partner, Mr. Innes. I remember very well that 
Hawkins, who always did his best to put his 
opponent into an awkward position, finished his 
speech for the defendants at about twenty-five 
minutes past three. Mr. George Pownall, the 
arbitrator, and a man of great judgment, said 
to me: “‘ Mr. Webster, will you address me to- 
night, or would you rather come another day? 
You have a very difficult task.” I said: “If 
you will allow me, I will come another day— 
say the day after to-morrow—and make my 
speech.” Accordingly, he appointed a meeting 
at his office one afternoon two or three days after- 
wards, to conclude the case. I well remember 
the difficulty which I felt. The only evidence 
of any importance at my disposal, beyond the 
elaborate nature of the plans, which the de- 
fendants’ counsel had alleged to be quite un- 
necessary, consisted of three letters written by 
the deceased, Mr. Macdougall, the first three 
months, the second some six weeks, and the third 
a few days before he died. I got up early in the 
morning of the day on which I was to address 
Mr. Pownall, and while studying the letters to see 
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what I should say, the real truth flashed across 
me like a vision, and I could see exactly what 
had happened from the contents of these three 
letters. The property in question had been a 
Jews’ burial-ground, and, of course, by law no 
human remains could be removed from such a 
position. The plans showed an elaborate scheme 
for covering the site with a platform of concrete, 
so as to build large warehouses upon it without 
any disturbance of the human remains. There was 
evidence that Mr. Macdougall originally valued the 
land at some £4,000 or £5,000. If the land could 
be utilized in the way suggested by the plaintiffs, it 
would be worth nearly £20,000, and I could see 
from the first of the letters that Mr. Macdougall — 
was getting anxious, and was pressing the plaintifis 
to justify their valuation. The second letter carried 
the matter a little farther, and indirectly sug- 
gested that he wished to have something with which 
to show possible purchasers how they could utilize 
the site, while the last letter, written, as J have said, 
a few days before his death, was still more urgent. 
The story, as I have briefly related it, came to 
my mind in a flash, and I could see that the 
plaintiffs had prepared plans at the request of 
Mr. Macdougall, in order to enable him to show 
any possible purchaser how the land could be 
made of the value which they put upon it. 

I need not go more into detail. The brief 
outline I have given states the conclusion to which 
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brought me. The question was: Could I persuade 
Mr. Pownall of the accuracy of the conclusions 
which I had drawn from the facts? I addressed 
him for about three-quarters of an hour, and I 
could see that he was becoming very interested. 
I need not say that I did my very best, by 
moderate and temperate argument, to show him 
that my view was right. In the course of my 
reply, Harrison, the junior counsel for the defen- 
dants, interrupted me, and said that what I was 
suggesting was impossible, because the late Mr. 
Macdougall was a trustee. I answered at once: 
“Mr. Pownall, we have heard nothing of any 
trusteeship until this moment, and it ought not 
now to be suggested.”” Mr. Pownall was scrupu- 
lously fair, and said to Harrison that he did not 
think the suggestion should then be made. A few 
weeks later Mr. Pownall issued his award, finding 
for my clients, the plaintiffs, for the sum of £750, 
including the £150 paid into court, being within 
£100 of the original claim. 

This was a striking instance to me of the im- 
portance of studying the details of correspondence 
when there is a dispute as to the attitude of the 
writer. I never spoke to Mr. Pownall again until 
more than two years later, when he was sitting 
as arbitrator in the case of Vincnot v. The New- 
haven Harbour Company, which is referred to in 
these pages. On that occasion, as he was going 
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to lunch at the Whitehall Club—for he never 
lunched with the parties—I said to him: “ Mr. 
Pownall, may I walk with you?” He replied: 
“Certainly, Mr. Webster. I know what you 
want. You are going to ask me about the case 
of Nelson v. Macdougall.”’ I said: “Yes, I am. 
I want to know whether, if you had decided the 
case at the end of Mr. Hawkins’s speech, you 
would have found for the defendants or for the 
plaintiffs ?” He said: “ Well, Mr. Webster, as 
you ask me, I should have found for the defendants. 
I went home miserable. I had known Mr. Innes, 
Mr. Nelson’s partner, from his boyhood, and up 
to that time I had believed him to be a straight- 
forward and honourable man. But Mr. Hawkins’s 
speech seemed to me to demonstrate that he had 
been party to what was really a fraudulent claim. 
Your reply convinced me that I was wrong, and 
you satisfied me of the accuracy of the story told 
on behalf of the plaintiffs.” 

I have little doubt that it was to the kind words 
said about me by Mr. George Pownall that I owed 
much of the reception given me by Sir Henry 
Hunt, Mr. Clutton, and other leading members of 
the Surveyors’ Institute, who were very civil to 
me, and always prepared to listen to my arguments. 

Very early in my career, in the year 1869, I 
appeared in a case against the London, Brighton 
and South Coast Railway Company, for negligence 
causing injury to the plaintiff, a man named 
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Kearney. I was only holding Mr. Murphy’s brief, 
but fortunately for me, he was too busy to attend 
to the case, and I practically conducted the whole 
of it after it had been opened. It was tried before 
Mr. Justice Hannen, Mr. Lopes, afterwards Lord 
Justice Lopes, and Mr. Joyce appearing for the 
Company. The accident was caused by a brick 
falling from a railway arch which struck the plain- 
tiff on the shoulder, and inflicted a somewhat 
serious injury. The railway company denied 
negligence, alleging that the bridge was properly 
constructed, and two boys who were playing under 
the bridge were called, who said that they saw the 
brick fall, but that it never struck the plaintiff at 
all. This part of the case was discredited, for 
immediately after the accident it appeared that 
the plaintiff had picked up the brick and had told 
a bystander that it had struck him. He made a 
complaint to the Superintendent at the neigh- 
bouring station, and a medical man was called, 
who saw the plaintiff just an hour afterwards, 
with his shoulder in a dislocated condition. The 
jury found for the plaintiff and the verdict was 
upheld by the Court in Banc. This was really the 
first case which brought me to the public notice. 

I owe an immense debt of gratitude to my 
friend Mr. R. R. Nelson, the distinguished solicitor 
to the Great Western Railway. When I went as 
a pupil to Messrs. Young, Maples, and Teesdale’s 
office and saw railway work there for several 
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months, Mr. Nelson had just joined Mr. John 
Young, the solicitor to the Railway, who, though 
he had not retired, left most of the work to 
Mr. Nelson. There I learnt, as I have said, under 
the late Mr. J. Fisher, the rating officer of the 
company, not only the principles of the rating of 
railway companies, but also the usual routine work 
that passes through the office of a solicitor to a 
railway company. I have already said that a 
great part of my early success was due to my 
appearing before the Railway Commissioners’ 
Court, and I was often retained to argue disputes 
between companies arising out of agreements, and 
in other ways. Strangely enough, I find that I 
appeared almost as often for traders as for railway 
companies. 

My first appearance in an important railway 
case was extremely fortunate. About the year 
1870 there was a serious accident at Harrow, when 
a down express ran into a coal train standing on 
the line. Several persons were killed and injured. 
, The firm of Maples and Co. were concerned for 
someone who was either injured or killed in the 
accident, and they gave me a small brief to watch 
the case at the inquest on behalf of the relatives 
of a Mr. Jeffries who was killed, and I attended 
for several days at Harrow. Luckily for me, the 
case being of considerable importance, Mr. Blen- 
kinsop, the solicitor for the North-Western Rail- 
way Company, attended the inquest personally, 
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and I seem to have created a favourable impression 
upon him. A few months afterwards he came to 
my chambers and brought me a brief to continue a 
case which had been left unfinished by the death 
of the counsel to the Company, Mr. Davidson, the 
then Judge-Advocate-General. This was, of course, 
a great compliment to me, not only that Mr. 
Blenkinsop gave me his confidence, but that I was 
to take the place of one of the leading railway 
advocates of the day. 

The merits of the case are not important. My 
recollection is that we were in the wrong and that 
the judgment went against us, but, at any rate, 
my clients, the solicitors to the North-Western 
Railway, were satisfied with the part that I played, 
and in later years I constantly appeared for them, 
instructed by Mr. Blenkinsop and his successors, 
Mr. Roberts and Mr. J. Mason. My experience 
of railways indeed stood me in excellent stead, 
and when I mention that besides the London 
and North-Western Railway, I acted for the 
Great Western, the Great Northern, the Great 
Eastern, the London and South-Western, the Mid- 
land and other railway companies, it will be seen 
how large a hold I was able to gain upon the 
railway business. This work is of a most pleasant 
kind, and exceptionally well paid. In cases before 
the Railway Commissioners, the companies as a 
rule have much more at stake than the applicants, 
and have, of course, more money at their command. 
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A small incident which occurred somewhat later 
in my career will show the importance of mastering 
detail. I was concerned for the London and South- 
Western Railway, and the question was whether 
the Company was to be forced to open a new 
station at a place called Hook, between Winchfield 
and Basingstoke, which was, in fact, opened some 
years later. At the time when the application 
was made before the Railway Commissioners 
there was really no traffic to necessitate the 
opening of the station, and the case was dis- 
missed. But in the course of the hearing, a young 
engineer appeared, and in a very off-hand way 
produced an estimate of the cost of a wayside 
station, which we knew to be far below the | 
least possible sum for which the work could 
be carried out. He had a carefully prepared plan, 
but the moment it was shown to me I saw that he 
had omitted to insert a cross-over road, without 
which the goods traffic could not possibly be 
worked from the one set of metals to the other. 
I put the plan before him and asked: ‘‘ How are 
you going to get your engine to the other end of 
the train?” “Oh!” he said, “it’s quite easy.” 
“Well,” I said, “ will you kindly do it?” I gave 
him a piece of tape to represent the train and 
a short piece of pencil to represent the engine. 
He brought the train down the line, took the 
engine off, placed it on the other end of the 
train, pulled away a waggon, inserted it in 
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the siding, and then I saw his face become a 
blank. ‘Oh!’ he said, “‘ I’ve forgotten a cross- 
over road.” Isaid: “ Yes, I am aware you have. 
That is why I asked you the question whether you 
could work the engine to the other end of the 
train. Another time, before you answer quite so 
hastily, you would do well to verify your arrange- 
ments and estimates.”” A small incident of that 
kind makes a great impression upon the railway 
officials, who naturally think that only railway- 
men know the details of such matters. 

During the period of my career to which I 
am now referring—namely, my work as a junior 
barrister—I was for the six years from 1872 to 
1877 engaged before Parliamentary Committees. 
Here, again, I profited by the absence of a 
leader. The late Mr. Pember, Q.C., one of 
the most distinguished men at the Parlia- 
mentary Bar, led me in opposition to a Bill to 
promote tramways to Croydon. The counsel 
for the Tramway Company were Mr. Pope, Q.C., 
and the Hon. E. Chandos Leigh. Pember nearly 
succeeded in throwing out the Bill at the 
end of the promoter’s case, but the Chairman 
of the Committee, afterwards Sir Richard Cross, 
who had been a distinguished barrister and was 
an admirable chairman, after considerable delay 
called upon him to open his case. Thereupon 
Pember, who had been confidently expecting 

that he would not be called upon, said he would 
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call his evidence first. That night I had a letter 
from him, saying that he must rely upon me in 
the Committee of the Croydon Tramways Bill; 
in consequence, I had to call all the rest of the 
evidence and to make the speech. In the end 
the Bill was thrown out. 

It happened to be on a Wednesday, a day on 
which no fresh Committees were started, and, 
business being slack, the Parliamentary agents 
used to visit the rooms where committees were 
sitting to see what was going on. Most fortunately 
for me, Mr. Shrubsole of Messrs. Dyson came 
into the Croydon Tramways room and remained 
there a considerable time, while I was examining 
the witnesses and speaking. I seem to have 
made such an impression upon him that Dyson’s 
sent me many briefs before I left the Parlia- 
mentary Bar in the year 1877. 

Shortly after I began to do work at the Par- 
liamentary Bar I was very highly tried, but fortu- 
nately came out of the ordeal without disgrace. 
I was junior to Mr. George Stovin Venables, Q.C., 
one of the leaders at the Parliamentary Bar. We 
were appearing on behalf of certain landowners 
to oppose the widening of the Underground 
Railway from Baker Street to St. John’s Wood. 
There were a number of other opponents, with 
several leading counsel and juniors, all senior to 
me. The first witness was Mr. James Staat Forbes, 
the then Chairman of the London, Chatham and 
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Bover Railway, and, also I think, of the Metropoli- 
tan District Railway. He was a most experienced 
witness, and an expert in indulging in generalities 
upon which it was very difficult to cross-examine. 
His evidence in chief terminated rather suddenly, 
and all the leaders for other opponents were out 
of the room engaged on other committees. I well 
remember Mr. Forbes looking round the Bar as 
though to see whether there was anybody who 
could bring him to book. He had made several 
sweeping statements in chief, some of which were 
not wholly accurate. I knew that Mr. Venables 
wished to cross-examine him, and I accordingly 
appealed to the five or six juniors who were senior 
to me to cross-examine, and thus give time for Mr. 
Venables to come into the room. Not one of 
them would undertake the task, and there was 
therefore no alternative but for me to attempt to 
cross-examine him. He tried at first to treat me 
somewhat cavalierly, but finding that I stuck to 
my point, he was obliged to answer my questions, 
one or two of which disclosed the mistakes he had 
made. My cross-examination lasted some twenty 
minutes, when I was obliged to sit down, and some 
other junior then proceeded to cross-examine. I 
had scarcely sat down when Mr. Venables came 
into the room. He said to me: “‘ Have you cross- 
examined Mr. Forbes?” I said: ‘“ Yes, I 
regret to say I have.” “Why?” he asked. 
**You knew I wanted to do it.”’ ‘‘ Well,” I said,. 
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““T told the other members of the Bar who 
were senior to me that you particularly wished 
to cross-examine him, but none of them would 
undertake the task, so I had no alternative.” 
He left the room rather abruptly to attend 
some other Committee, and the case proceeded. 
Venables was a man of very few words and 
of very critical judgment, and the next morning, 
when we went to consultation at his chambers 
or the chambers of the Parliamentary agent, I 
was in great trepidation as to what he would 
say. To my surprise he turned round to me, 
and said: “I have read your cross-examination 
of Mr. Forbes. Very good!’ I need not say 
that I was immensely relieved and gratified, 
and from that time until I left the Parlia- 
mentary Bar Venables was a stanch friend. He 
was a very remarkable man, and for many 
years wrote the Annual Summary in The Times, 
which used to appear on December 31st. I was 
told that as a rule he wrote it without any 
notes and while spending Christmas in Hereford- 
shire, where he had relations. 

I was engaged for the Great Western Railway 
in promoting a Bill for the amalgamation of the 
Bristol and Exeter Railway with the Great 
Western. The proposal was strongly objected to 
by the South-Western Company, which had already 
extended its line to Exeter, and by the Midland 
Company, who were interested in the success of 
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the South-Western, What happened in that case 
showed the difficulty of conducting a really large 
practice at the Parliamentary Bar. The oppo- 
nents of the Bill, the London and South-Western 
‘Railway Company, had eight or ten counsel, 
and on two occasions not one of them was 
present, all being engaged on other Committees. 
The practice does not now prevail to the same 
extent as formerly, but there is no doubt that 
the large fortunes which were made in those days 
at the Parliamentary Bar were frequently the 
result of barristers taking more briefs than they 
could possibly attend to. 

I was getting so worried by trying to attend 
several Committees at once, and by finding that 
practice in the gallery was not compatible with 
active common law work, that eventually I 
refused to hold any more briefs there. I received 
some very tempting offers to go back, and Lord 
Coleridge used to tell me that he thought that I had 
made a mistake, but I never regretted my decision. 
I could not have carried on practice in both places 
simultaneously, and the result showed that my 
judgment was right. Lord Justice Thesiger left 
the Parliamentary Bar when he took silk. I was 
always proud of the fact that I had left it two 
years before I got my silk gown. 

I ought now to mention one of the most im- 
portant cases in which I was engaged. The 
Shipton railway accident occurred on Decem- 
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ber 24th, 1874, when thirty-four people were killed 
and a number of others, approximately between 
sixty and seventy, injured. It was occasioned by 
the breaking of a tyre on the wheel of a four- 
wheeled coach, which had been added at the 
last moment to the express train at Oxford, and 
had been placed immediately behind the tender 
of the engine. It was a very heavy train, and 
the tyre broke some few miles north of Oxford on 
the Birmingham line, close to the church of 
Hampton Gay, at about half-past seven in the 
evening; there was heavy snow shortly afterwards, 
and. the whole scene was one of great horror. 

I was about to spend my vacation in Lincoln- 
shire, but on the morning of Christmas Day Mr. 
Nelson, the solicitor to the Great Western Railway, 
came to me and asked if I would go down for 
them to attend the inquest. ThisI did. There were 
ultimately two inquests and two juries, because 
two of the persons injured died subsequently in 
the infirmary at Oxford, and therefore outside 
the jurisdiction of the county coroner. The 
case turned, of course, on the question of negli- 
gence. In the present day no express train would — 
be made up in the way in which that train was 
arranged. There were, if I remember right, only 
two brake-vans and, of course, no continuous 
brakes. I need not go into the details of the 
evidence, but after the hearing, which occupied 
nearly two months, both the juries returned a 
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verdict that the breaking of the tyre was purely 
accidental, and’ not due to negligence. 

Following on the inquests came the Board of 
Trade inquiry, over which Colonel Yolland of the 
Royal Engineers presided, with Mr. Ravenhill, 
counsel to the Board of Trade, as assessor. The 
only incident worth recording is one which brought 
me considerable kudos at the time. The weather 
was very severe, and one morning, at the open- 
ing of the court, Colonel Yolland, addressing the 
Great Western officials, said that he hoped care 
would be taken that wheels of the same character 
as those which were on the carriage in question 
were not used during the severe weather. Inas- 
much as the whole question, and the only question 
in the case, was whether the wheel was suitable 
and road-worthy, this amounted to a prejudging 
of the issue. I was not present at the time, but I 
was sent for, and came into court, and at the 
adjournment, addressing Colonel Yolland, I told 
him that if I was not satisfied that the evidence 
would be independently considered, I should 
decline to proceed with the case, and that the 
issue in question was the very one on which he 
had already pronounced an opinion. This re- 
monstrance, coming from the counsel for the 
company, made in a dignified and moderate 
manner, had a great effect, and I was much con- 
gratulated on the part I played in this little 


' incident. 
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Somewhat curiously, before the Board of Trade 
inquiry had terminated, I was engaged for the 
Midland Company against the Great Western, in 
a long discussion before the Railway Commis- 
sioners as to the abandonment of the second-class 
facilities on the former. This, as is well known, 
was carried out shortly afterwards, and the ex- 
ample of the Midland Railway has been followed 
by other companies in recent years. The counsel 
against me were Sir Henry James and the Hon. 
Alfred Thesiger. Mr. Field, Q.C., was my leader, © 
but before the close of the case he was made a 
Judge, and I had to finish the case alone and make 
the final speech for the Midland. 

Among other important cases in which I was 
engaged when still a junior was that of Lyon v. 
The Fishmongers Company in 1875, in which I 
was junior to Mr. Cotton, Q.C., afterwards Lord 
Justice Cotton. Counsel for the Fishmongers 
Company were Sir Hardinge Giffard, Mr. Glasse, 
Q.C., Mr. Chitty, Q.C., afterwards Lord Justice 
Chitty, and Mr. Dundas Gardiner. The point 
raised was one of very great importance to all 
riverside proprietors. The Fishmongers Company 
endeavoured to prevent Mr. Lyon, the owner of 
a wharf on the river, from opening a fresh access 
to the Thames. Mr. Lyon’s claim was strenu- 
ously contested by the company, but judgment 
was given for the plaintiff by Vice-Chancellor 
Malins. It was reversed in July, 1875, by the 
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Court of Appeal, but we Siewee, odin the House 
of Lords, who in July, 1876, restored: “the judg- 


ment of Vice-Chancellor Malins, a result which ‘esr ee 


always regarded with especial pride. 

In 1875 I appeared for the first time at the Old 
Bailey as junior to Mr. Douglas Straight, after- 
wards Sir Douglas Straight. The prosecution 
was instituted by Mr. Herbert, R.A., against 
Mr. E. W. Pugin, a well-known architect, for 
alleged defamatory libel, and was conducted by 
Mr. Poland, now Sir Harry Poland, and Mr. 
F. W. Lewis. Mr. Gladstone was called as a 
witness for the prosecution. There was no doubt 
that Mr. Pugin had published a very gross libel 
on Mr. Herbert. The jury availed themselves 
of a privilege given to juries under Fox’s Act, 
and returned a verdict of “Not guilty,” inti- 
mating that, though the letters were most 
scurrilous, they did not consider that they 
amounted to libel. I never appeared as counsel 
at the Old Bailey from that time until I went to 
prosecute as Attorney-General in the year 1885. 

Until I became a Law Officer I appeared in very 
_ few criminal cases. Perhaps the most notorious 
after Regina v. Pugin, already mentioned, were 
two defences for sending unseaworthy ships to 
sea under the Merchant Shipping Act; the one 
Regina v. Bartlett, when Sir Hardinge Giffard 
_ prosecuted at York Assizes, and the other Regina 
_v. Garbutt at Swansea Assizes. I was successful 
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in both, though: I. was much favoured by good 
luck, inthe case of Regina v. Bartlett, the 


; .. ship “was named the Derwent, and, fortunately 


“for the defendant, was in some docks in London, 
so that the jury who tried the case at York could 
not see her. Her condition was very bad, im- 
portant parts of the vessel like the bowsprit and 
bows being very rotten. However, there was no 
evidence that the defendant knew of the condi- 
tion of the ship, and after a long trial before Mr. 
Justice Lush the jury acquitted him. This was in 
the year 1876. 

In the year 1875 I appeared for a defendant 
in an action brought by the Westinghouse Brake 
Company, and I only mention the case as giving 
an illustration of the way in which inventors 
sometimes fail to obtain recognition of the merits 
of their inventions. As is well known, air brakes, 
either vacuum or pressure, only began to be used. 
to any great extent about the year 1880. In the 
course of the evidence in that case, a provisional 
specification was put in which had been lodged 
by a Frenchman, whose name I cannot remember. 
It contained an absolutely complete description 
of the invention subsequently patented by the 
Westinghouse Company with every detail, and 
with drawings amply sufficient to show exactly 
how the invention was carried out. So little, 
however, was the importance of continuous air 
brakes appreciated, that the invention was never 
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taken up and attracted no public attention, until, 
as I have said, some ten or twelve years later, it 
was discovered in the course of the proceedings 
in the then pending action, and properly used to 
invalidate the subsequent patent. 

In the spring of 1875 a curious incident occurred, 
which for a few hours placed me in a position of 
great embarrassment. The Smith Vacuum Brake 
_ patent was owned by Americans, and my father 
had a great reputation as a patent lawyer in the 
United States, where his books were well known and 
largely used, and whither he was on one occasion 
taken to advise in an important case. At the 
time of which I am now speaking, my friend 
Theo. Aston was a Q.C. and one of the leading 
counsel in patent cases, having a very large 
practice. One day, in the early part of 1875, 
I received general retainers from the Vacuum 
Brake Company for the House of Lords, Privy 
Council, Common Law Courts, and Chancery. 
I remember that the retainers, which could all 
have been covered by one general retainer of five 
guineas, amounted to nearly thirty guineas. In 
the course of a few days papers were delivered to 
Aston and to me, and I went to his chambers 
to have a consultation in the matter. The con- 
sultation lasted well over an hour, and Aston and 
I quite agreed in our view, which was hostile to 
the validity of several of the patents which were 
submitted to us. Aston, of course, expressed the 
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leading opinion, and I concurred with him. To 
my surprise, one of the American patentees, who 
was present at the consultation with our client, Mr. 
Harold Brown, of Messrs. Linklater’s, kept appeal- 
ing to me, and after Aston and I had expressed our 
opinions, said: “‘ Well, we are not surprised at the 
opinion you gentlemen have expressed, which is 
what we expected, and knowing it might be un- 
favourable, we wished to retain the leading counsel 
in England, and therefore we retained you, Mr. 
Webster, and you, Mr. Aston.” In a moment the 
true position of matters flashed across me. They 
had mistaken me for my father! I need not say 
that I disappeared from the room as soon as I 
could, and at once wrote a letter to Mr. Harold 
Brown, to tell him that I saw the mistake, and 
that I could not keep the retainers; they must 
be returned. I received a prompt reply, saying 
that it was quite true that they had intended to 
retain my father, but that the American clients 
wished me still to be retained, and that they had 
sent a general retainer to my father. The mistake 
really arose because at that time my name was 
a good deal before the public in connection with 
the Shipton railway accident, which, as I have 
mentioned, was being inquired into for many days 
before the coroner and the Board of Trade, and 
not unnaturally, the American client, who had 
never heard of me, assumed that the Mr. Webster, 
_whose name appeared in the paper, was my 
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father. It was certainly a most unpleasant posi- 
tion in which to be placed, but it ended very satis- 
factorily. 

During the ten years from 1868 till 1878, while 
I was conducting the ordinary business of a junior 
counsel, there were two important incidents 
which helped to bring me to the notice of the 
public. 

In the one case, that of Laurie v. Wilson in 
1874, I was junior to Mr. Russell, afterwards Sir 
Charles Russell. He had to attend to give evidence 
at the Dundalk Election petition. Whether, under 
these circumstances, he should have accepted the 
brief in Laurie v. Wilson is a matter which I need 
not discuss, but having remained in the court 
during the opening by Mr. Butt, Q.C., the leading 
counsel for the plaintiff, he left London. The 
plaintiff, Mr. Laurie, a shipbuilder and an ex- 
tremely able man, was examined by Butt’s junior, 
Mr. Watkin Williams. His examination in chief 
occupied a day and a half, and on the third 
day, Mr. R. G. Williams, to whom Sir Charles 
Russell had entrusted his brief, proceeded to 
cross-examine Mr. Laurie. Whether he was doing 
it well or not is not material, but, at any rate, 
Mr. Wilson imagined that he was not, and at 
the midday adjournment he insulted Williams, 
and told him that he was making a mess of the 
‘case. Williams was very much affected by this, 

‘and when I returned at the end of the midday © 
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adjournment, he told me that he declined to go 
on with the case. I was a comparatively young 
junior, and did not know what to do. I consulted 
Lord Coleridge, the presiding Judge, and he said 
that I was bound to go on. Under these cir- 
cumstances I had no alternative but to conduct 
the defendant’s case for the remaining five days. 
I knew at the time that I was wholly incompetent 
to cope with Butt and Watkin Williams, but the 
fact that I stood up to them so long drew atten- 
tion to me, although I lost the verdict. We 
should have had very little chance in any event, 
because Lord Chief Justice Coleridge from the out- 
set took a strong view in favour of the plaintiff, 
Mr. Laurie. 

In the other case, I was counsel in the year 1875 
for Messrs. Wilson, the well-known shipowners of 
Hull, in an action brought against the Maritime 
Insurance Company, to recover on a policy of 
insurance on the s.s. Walamo, a vessel of the 
Wilson Line. The cause of the loss was very 
unusual, and is worth recording. Part of the 
cargo of the Walamo consisted of armour plates, 
which weighed several tons. In order to ingure 
the stability of the ship, these armour plates had 
to be stowed rather high, and were secured by 
means of wooden shores to the two sides of the 
vessel. The ship encountered a heavy gale in the 
North Sea; the shores gave way, and as the vessel 
rolled in the heavy seas, a corner of the armour 
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plates punched a series of holes in her sides, and 
she made water so fast that the crew had to 
abandon her, and she sank off the Dogger Bank. 

My leaders were Sir Henry James, Q.C., and 
the Hon. Alfred Thesiger, Q.C. Mr. Butt, Q.C.; 
Mr. Cohen, Q.C., Mr. J. C. Mathew, and Mr. @. 
Lanyon appeared for the defendants, the Insur- 
ance Company. The jury found that the ship 
_ was seaworthy, and that the cargo was not im- 
properly stowed, which amounted to a verdict 
for the plaintiffs. If I remember right, the 
_ Court in Banc, to which application was made, 
ordered a new trial. 

The case was practically tried a second time 
before Mr. Justice Blackburn in the year 1876, 
in an action brought by Captain Kopitof, the 
Naval Attaché of the Russian Embassy in London, 
against Messrs. Wilson, the shipowners. He sought 
to recover, on behalf of the Russian Government, 
a sum exceeding £6,000, being the value of the 
armour plates. The jury found that the vessel 
was not in a fit state to encounter the perils 
of the sea, and that her unfitness was the cause 
of herloss. A very large sum, upwards of £40,000, 

depended on this verdict. 

In the year 1875 I was concerned for the London 
arid North-Western Railway in a case which, 
though only in the County Court, attracted some 
attention. A gentleman by the name of Le 
Blanche had taken a ticket from Liverpool to Scar- 
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borough. The train by which he travelled missed 
the connection at York, and thereupon Mr. Le 
Blanche ordered a special train at a cost of about 
£18, and travelled in it from York to Scarborough. 
He then brought an action in the County Court 
to recover from the London and North-Western 
Railway Company the cost of the special train. 
He retained Mr. Russell, afterwards Sir Charles 
Russell, to appear for him, and gave him a special 
fee of fifty guineas, besides his brief fee, to attend 
at Marylebone County Court. I appeared for the 
company. 

The County Court Judge decided in favour 
of the plaintiff on the ground that it was not 
an unreasonable expense to incur. This judg- 
ment was upheld by the Court in Banc. The 
railway company then appealed, and the plaintiff 
was again represented by Russell. The Court of 
Appeal held that the expense was most unreason- 
able. Besides the £18 which he had expended for 
the special train, the plaintiff must have paid in 
counsel’s fees to Russell and his junior over one 
hundred and fifty guineas. I, of course, being 
alone, received an ordinary fee of four or five 
guineas, as was usual in such a case in the County 
Court. 

I will now make some mention of compensation 
cases—that is to say, cases in which the value of 
land required by railway companies or other 
public bodies was the question at issue. I con- 
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ducted a very large number of these cases in 
London, and in all parts of the kingdom, acting 
both for the claimants and for the purchasing 
bodies. 

In the first case in which I was engaged I was 
counsel, in 1876, for the Great Western Railway, 
who were purchasing compulsorily some land close 
to Slough Station belonging to a Mr. Charsley. 
The claimant was represented by Mr. John Horatio 
Lloyd, probably the greatest authority on com- 
pensation that ever lived. He had had an 
unfortunate career, which prevented his practising 
in court; but he had a very large practice in 
compensation cases and arbitrations, and his 
- authority was so great that in scores, and prob- 
ably hundreds, of agreements made between rail- 
way companies on the passage of Bills through 
Parliament, it was agreed that any questions of 
meaning or construction of the agreement should 
be decided by Mr. John Horatio Lloyd. 

It was during this case that Lloyd said to me: 
** Young man, you join the Surveyors’ Institution.” 
As I have previously mentioned, I accepted his 
advice and thus became acquainted with all the 
leading surveyors and valuers, most of whom 
were men of the highest reputation and standing. 
Unfortunately, there always had been a certain 
number of surveyors, especially those acting for 
claimants, who assumed the part of advocates, 
and allowed their estimates of the value of land 
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to be coloured by the wishes of their clients. I 
came across several of these, but they were only 
in a minority, and, as I have said, the leading 
surveyors and estate agents were men of the 
highest honour, and expressed their opinions 
independently of any outside pressure; such were 
Mr. John Clutton, Sir Henry Hunt, and Mr. George 
Pownall, who had very large businesses as arbitra- 
tors in compensation cases. But there were many 
others of almost equal position such as Mr. 
E. J. Smith, Mr. E. Norton Clifton, Mr. William 
Sturge, Mr. Edward Ryde, Mr. E. JT’Anson, Mr. 
W. B. Beadel, Mr. E. P. Squarey, Mr. R. C. Driver, 
Mr. C. J. Shoppee, Mr. Christopher Oakley, Mr. 
T. Chatfield Clark, Mr. Daniel Watney, Mr. Robert 
Vigers, and Mr. Bonney, all of whom practised in 
London, and numerous others whose names I 
cannot recall, together with many surveyors at 
Manchester, Liverpool, Leeds, and other large 
cities. 

The history and details of many of these com- 
pensation cases would not be interesting, but I 
will mention one which was a striking instance of 
the way in which claimants can exaggerate a 
claim. This was the case of Vincnot v. The New- 
haven Harbour Company. The claimant was a 
representative of an oyster company, in which, 
if I remember right, several Frenchmen were 
largely interested. They had taken from the Earl 
of Sheffield a lease for twenty-one years of between’ 
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thirty and forty acres of slob-land at Newhaven, 
for the purpose of establishing oyster-beds. At 
that time the Newhaven Harbour Company were 
widening the entrance to the harbour. The 
London, Brighton, and South Coast railway-line 
had been constructed on open pile work, and the 
tide flowed twice a day through the piles and 
over the slob-land, which became a suitable site for 
oyster culture. The Harbour Company arranged 
to set back the line of piles some forty or fifty 
yards, and to allow the tide to flow in over the 
slob-land as before. The oyster company had 
been in possession of their lease for some four or 
five years, and it still had upwards of sixteen years 
to run, but they had never commenced operations. 
Not a single oyster had ever been deposited, 
nor had any oyster-beds been formed, and the 
only effect of the Harbour Company’s works was 
to reduce the area of the slob-land held by the 
oyster company by some three roods. Notwith- 
standing these facts, the claimant and his sur- 
veyor treated the land as if already covered with 
oysters, fattened and put on the market by the 
million, and estimated a loss of £10,000 in respect 
of the particular acres taken by the Harbour 
Company. The case was referred to Mr. George 
Pownall, and of course, my task as counsel for 
the Harbour Company was very easy. I had 
merely to show that the whole thing was prob- 
lematical, that until oysters had been produced _ 
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on the site no one could say how far the scheme 
would have been successful, and that in any 
event, the only effect of the company’s opera- 
tions was to reduce the area by some three 
roods, leaving the circumstances of the flow and 
reflow of the tide exactly as before. I further 
pointed out that the company had done nothing 
to establish the oyster-beds, although they had 
been in possession of them already for upwards 
of five years. In the result, the arbitrator awarded 
the oyster company £100 compensation. 

In 1876 I was junior in an action brought by 
Mr. Twycross, a shareholder in the Lisbon Tram- 
ways Company, against the well-known Mr. Albert 
Grant, promoter of many companies. The charge 
in that particular action was that the prospectus 
was to be deemed fraudulent under a section of 
the Companies Act, because it omitted any refer- 
ence to a contract which had been entered into on 
behalf of the promoters. The counsel for the 
defendant, Mr. Grant, were Serjeant Parry, Mr. 
Benjamin, Q.C., Mr. Arthur Cohen, and myself. 
After a strenuous effort before Lord Coleridge and 
a special jury to have the case postponed on the 
ground that it only raised one issue, whereas there 
were other actions actually pending and ready 
for trial which raised the whole question of the 
bona fides of the company, the trial proceeded, and 
in the course of the plaintiffs case, Serjeant 
Parry attempted to put a number of questions 
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relating to the formation of the company in order 
to bring out the bona fides of Mr. Grant and to 
negative any suggestion of fraud. Lord Cole- 
ridge refused, quite rightly, to admit the evidence 
on the ground that it did not relate to the particu- 
lar issue which was raised in that action, and 
thereupon we, the counsel for Mr. Grant, withdrew 
from the case and declined to take any further 
part in its conduct. This decision was come to 
upon a Friday or Saturday. On the Sunday I 
was detained at my house with a sprained ankle, 
and Mr. Frank Crisp, afterwards Sir Frank Crisp, 
the eminent solicitor, who was acting for Mr. 
Grant, came round to see me and showed me a 
letter which it was proposed should be written to 
a gentleman interested in the case, explaining why 
we had withdrawn. He went on to see Serjeant 
Parry, then living at Holland Park, Benjamin, 
and Cohen, and on the Monday there appeared 
a letter in the newspapers in the following terms, 
and signed by all four counsel: 


** TEMPLE, 
** May 27th, 1876. 
“My DEAR SIR, 


*“* Under the very peculiar circumstances in 
which the action of Twycross v. Grant has been 
allowed to proceed, we think it due to you to state 
that the course taken by us on Friday was taken 
after full consideration, and entirely on our own 
responsibility. 

‘* For reasons which will be forthwith stated to 
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the full Court, we were of opinion that you would 
not have had an opportunity of thoroughly 
vindicating yourself in the present action. 

*“* Tf the jury should arrive at an adverse verdict, 
their decision must be reviewed by another 
tribunal, and on that occasion, as well as upon the 
trial of the pending action, the whole of your case 
will be placed before the public, who will in fairness 
and justice until then suspend their judgment. 

‘“* We are, 
“Yours faithfully, 
“J. HumFFREYS PARRY, 
J. P. BENJAMIN, 
ARTHUR COHEN, 
R. E. WEBSTER. 


“Mr. ALBERT GRANT.” 
““ P.S.—You are at liberty to publish this letter.” 


I had not seen the letter as it appeared in the 
Press, but I had given Mr. Crisp full authority to 
add my name to anything to which my three 
leaders agreed. The publication of this letter, a 
most unusual step, gave rise to considerable 
public comment, both in the Press and at the Bar. 
Lord Coleridge behaved with great wisdom and 
dignity, and took no notice of it. Looking back 
upon the incident, I think that our conduct in 
writing to the newspapers was quite unjustifiable, 
and that at the moment the ruling of Lord 
Coleridge was binding upon us, and ought to have 
been taken to be so; to criticize this ruling in 
the public Press was practically putting our 
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judgment in opposition to that of the presiding 
Judge, and setting up our opinion against his own. 
This view which I now express is mine only, and 
I have no doubt that my leaders had good ground 
for what they did, and felt justified in what they 
wrote; but were the case ever to occur again, I 
should certainly not, without further considera- 
tion, be a party to the course which was associated 
with my name and with the names of my leaders. 
Mr. Albert Grant conducted his own defence, 
which lasted for several days, and the case 
eventually went to the Court of Appeal, but I 
do not think that Lord Coleridge’s ruling that 
the evidence was inadmissible was ever seriously 
questioned. 

One of the cases which helped my reputation as 
a junior was the case of Keith v. Burrows, which 
raised the important question of the respective 
rights of the mortgagor and the mortgagee of a 
ship to recover freight for the carriage of goods 
in a ship after the date of the mortgage. 
I was counsel for the mortgagors with the 
Hon. Alfred Thesiger, Q.C. Mr. Herschell, Q.C., 
and Mr. C. S. Bowen, afterwards Lord Bowen, 
were counsel for the mortgagees. The case was 
originally heard before Mr. Justice Brett, after- 
wards Lord Esher, Mr. Justice Grove, and Mr. 
Justice Lindley, who decided in favour of the 
plaintiffs, the mortgagees, holding that they were 


entitled to freight for the use of the ship after the 
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date of the mortgage, notwithstanding that they 
had not taken possession of the ship. Against 
this decision the mortgagors appealed, contending 
that their right to use the ship as owners remained. 
effective until possession had been taken, and 
that freight bona fide paid in advance in respect 
of cargo already loaded remained their property. 
The appeal was argued before Lords Justices 
Mellish, Baggallay, and Bramwell, who adopted 
the contention of the mortgagors and reversed 
the judgment of the Divisional Court. Against 
this decision an appeal to the House of Lords 
was brought by the mortgagees. Mr. Thesiger 
asked me to argue the case, telling me with 
great kindness that he thought I appreciated 
the questions raised better than he did. Accord- 
ingly the appeal was argued by Bowen as 
counsel for the appellants, and by myself for 
the respondents in July, 1877, before Lord Cairns, 
then Lord Chancellor, Lord Penzance, Lord 
-O’Hagan, Lord Blackburn, and Lord Gordon. 
To my great delight I succeeded in obtaining the 
judgment of the House of Lords, who maintained 
the decision of the Court of Appeal in favour of 
my clients, the mortgagors. The case has become 
the leading case as to the rights in the matter 
of freight of the mortgagors and mortgagees of 
a ship respectively, and was referred to on later 
occasions when I happened to be sitting in the 
Court of Appeal. I always considered that this 
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was the first case which really brought me prom- 
inently to the notice of Lord Chancellor Cairns. 

In the year 1878 I was retained as Junior 
counsel with Benjamin in an action brought 
against a defendant for breach of contract in 
respect of a very large quantity of grey shirtings, 
which had been shipped to China, and had arrived 
there in a mildewed condition. It was alleged 
by the plaintiff that this was due to a defect in 
the materials which had been used in manu- 
facturing the goods. The defendant’s case was 
conducted by Sir Farrer Herschell, Mr. Gully, 
afterwards Speaker of the House of Commons, 
and Mr. Smyly, and was tried before Chief Baron 
Kelly and a special jury in Westminster Hall. 
There would have been no difficulty in the case 
but for the fact that in the course of his evidence 
_ the defendant started a theory that the damage to 
the shirtings was due to the packing, and was 
partly occasioned by benzine, which formed a 
constituent of the tar used in one of the cover- 
ings; a specimen was produced which had 
been brought up in a bag from Manchester to- 
gether with some packing containing coal-tar, 
and which had developed a pink discoloration. 
The attempt failed. The jury were satisfied by the 
evidence of the plaintiff's expert witnesses that 
the damage to the goods was caused in the way 
suggested by them, and not by the presence of 
benzine. 
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During my time as junior barrister there was 
a practice which has now, I believe, entirely dis- 
appeared. In applications for patents an opponent 
could raise an objection to the grant of identity 
for a similar invention before the law officer, and 
was heard, if necessary, by counsel. There was 
an appeal to the Lord Chancellor of the day, who 
could review the decision. Owing to my father’s 
connection with patent work, I appeared in a 
great many of these applications, which were 
almost always conducted by juniors. The counsel 
usually opposed to me were Mr. Aston, Mr. 
Macrory, and Mr. Goodeve. Patent agents could 
also appear for the parties, and frequently did 
so, so that in this way I came into contact with 
men whose acquaintance was most useful to me. 

In connection with the practice to which I have 
just referred—namely, a hearing before the law 
officers with an appeal to the Lord Chancellor 
—an amusing incident occurred when Lord 
Cairns was Chancellor. I was counsel for the 
applicant, and had to show that his invention 
differed from that which was the subject of the 
opponent’s patent. The patent related to a 
chemical process of dyes, and there were just 
coming into vogue the terrible expressions, now 
common, in connection with dyeing patents. I 
was assisted by Mr. Dewar, now Sir James 
Dewar, who was then a comparative stranger 
to me; he coached me up most ably, so that 
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I soon acquired the meaning of the words used. 
I remember very well saying to him at my 
Chambers: ‘“‘ Now we will go to the House of 
Lords, and don’t say another word to me. If 
you do, it will all go out of my head.” We 
went together in a cab from the Temple to 
the House of Lords, and I repeated, parrot- 
like, the description he had given me, using 
these curious technical words which I will not 
venture to quote. It was a Saturday after- 
noon, and at two o’clock we were ushered 
into Lord Cairns’s room. I proceeded to explain 
the process described in my client’s specification, 
and wherein it differed from that of the opponents. 
Lord Cairns listened to me with the greatest atten- 
tion, and at the end he said: “‘ Mr. Webster, your 
client may have the patent, as there does not seem 
to be absolute identity between the two processes, 
but if the case should ever be litigated, I hope the 
tribunal before which it is tried will preserve its 
reason, at _ rate till the conclusion of the 
proceedings.” 

The patent cases in earns I was engaged were 
so numerous that nothing would be gained by 
merely enumerating them or stating to what 
inventions they related. I will, however, later 
on recall an incident in one or two which are 
interesting beyond the case itself. 
¢ I remember being engaged as counsel in a very 
curious case at this period. A Captain in the 
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Army had been taken as a guest to a well- 
known West End club, and there played with 
others at the game of pool écarté. There were 
several other persons playing at first, but 
latterly one side was taken by a gentleman 
who played almost, if not entirely, alone against 
the others. The game went on until the club 
closed, when the Captain and three others ad- 
journed, at the suggestion of the gentleman who 
had been playing against the rest, to the Captain’s 
rooms in order to continue the game there. 

The four gentlemen went on playing up till 
seven o'clock in the morning, when the defendant 
had won between £100 and £200, and he asked 
whether they could not increase the stakes. 
One of them asked him whether he was good 
for the money, and he said “Yes,” producing 
a note or cheque for £1,000. They played 
on till nine in the morning, by which time 
the defendant had lost £1,200 to the Captain, 
£500 or £600 to another gentleman, and between 
£200 or £300 to a third. He gave his I.0.U. for 
the three sums to the gentlemen to whom he 
owed the money. This occurred on a Thursday 
night, and on the following Saturday or Sunday, 
rumour having arisen as to the gambling, some- 
one who knew the defendant met him at the 
club in question, and asked him whether he had 
not had rather a bad evening, whereupon the 
defendant replied that he knew nothing about it. 
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In consequence of this the Captain, who held his 
I.0.U. for the largest sum, wrote to the defendant 
and told him that he should expect the money 
to be paid, according to the tenor of the I.0.U., on 
the following Tuesday. The defendant thereupon 
replied that he knew nothing about the matter, 
and certainly was not going to pay. 

As a consequence the affair was brought to the 
attention of the committee of the club, and the 
matter was referred to Sir Charles Russell, Mr. 
D. Napier Higgins, K.C., and Mr. Rawlinson, of 
the Equity Bar. I was counsel, with Serjeant 
Ballantyne, for the Captain. Mr. Hawkins, after- 
wards Lord Brampton, and Mr. W. G. Harrison 
were counsel for the defendant. The parties 
appeared. Each told his own story. Some 
evidence was given that the question as to whether 
the defendant was sober had arisen before they 
left the club. The defendant alleged that he 
had no recollection of the matter, and must 
have been too drunk to be responsible for what 
occurred. He was asked to write out one of 
the 1L0.U.’s, the terms of which were dictated 
to him, and there was not the smallest doubt 
as to the handwriting; in fact, the two docu- 
ments were practically identical. The award 
was in favour of the three gentlemen against 
the defendant, but it having transpired in the 
course of the case that someone had said in the 
hearing of the Captain that it was a shame to 
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play at the club with a man who was so 
drunk, no costs were given. The three Arbi- 
trators charged no less than £1,200 in all for 
the award which was taken up by the Captain, 
and in the result the whole of the evidence 
was submitted to the committee, who turned 
all the members concerned out of the club. The 
defendant went bankrupt, and not a penny was 
recovered from him in respect of any one of the 
I.0.U.’s, so that it cost the Captain and his 
friends £1,200 besides their costs, with the result 
that those of them who belonged to the club were 
no longer allowed to remain members. 

During the time I was a junior I obtained a 
very considerable practice in the Admiralty 
Court. I have already referred to my good 
fortune in connection with the Admiralty County 
Courts work, and to the opening which it gave 
me to a larger practice. My business in the 
Admiralty Court continued right up to the time 
when I relinquished private practice in 1895. : 

Practice in the Admiralty Court is in many 
ways quite different to that in other courts. The 
cases are heard before the Judge and two Elder 
Brethren of the Trinity House, who advise him 
in questions of nautical skill, It is for the J udge 
to find the facts and to submit them so far as any 
question of navigation or nautical skill is con- 
cerned to the Elder Brethren. In practice, of 
course, the Elder Brethren are of considerable 
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assistance in pointing out on which side the truth 
probably lies in a disputed question of fact. 
The number of barristers practising regularly in 
the Admiralty Court is as a rule limited, three 
leaders and two or three juniors being the out- 
side number. In consequence, no very large 
income can be made by practitioners who 
practise only in that court, but on the other 
hand, it is very pleasant work, and affords an 
agreeable change to the routine of work in other 
courts. | 

As I have said already, my first Admiralty brief 
was delivered to me by Messrs. Dyke and Stokes. 
I obtained a considerable amount of business in 
that court, being concerned in many very important 
cases. Latterly, I was frequently obliged to refuse 
briefs when offered me in the Admiralty Court, 
owing to pressure of work elsewhere. The practice 
there is peculiar in this respect, that, as a rule, the 
evidence is first called, and then the speeches are 
made, there being no opening speech unless the 
case is one which requires some brief explanation. 
This, however, seldom happens, and cases of col- 
lision nearly always present the same features of 
contradiction. Of more recent years claims arising 
out of damage to cargo have been tried in the 
court, and one of these gave me later on an 
opportunity of gaining a victory which was quite 
unexpected. 

Amongst Admiralty cases in which I was en- 
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gaged were several which deserve passing notice. 
In the year 1875 a large ship, the Amerique, 
belonging to the French Compagnie Général 
Transatlantique, when at some distance from the 
coast of Ushant, became waterlogged, and was 
abandoned by her master and crew. She was 
found by a vessel named the Spray, and subse- 
quently the F. 7. Barry came up, took the 
Amerique in tow, and brought her to Plymouth. 
The value of her cargo and freight was £190,000. 
No special risk was run by the towing vessel, 
though, undoubtedly, the towage was difficult. 
Sir Robert Phillimore, Judge of the Admiralty 
Court, awarded the salvors the sum of £30,000. 
Against this, an appeal was brought to the Privy 
Council on the ground that the amount awarded 
was excessive. It was admitted that up to that 
time it had been common where the values were 
not unusually large, to award salvors in the case 
of a derelict ship, one-third of her value. It was 
contended, however, that this rule should not be 
applied in modern times, when the values of ships 
had so enormously increased, and that if the value 
of the property salved was enough to provide 
sufficient reward, there should be no hard and fast 
rule that one-third should be given. This view 
the Privy Council adopted, and the amount was 
reduced on appeal to £20,000. Their ruling has 
been adhered to ever since in the Admiralty Court. 

Another important case in which I was instructed 
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to appear was the collision between the Murillo 
and the Northfleet in 1875, in which the Northfleet 
was sunk, and a large number of emigrants were 
drowned. The Murillo never came to England, 
so could not be arrested, and the great contest 
which ensued was to endeavour to ascertain the 
names of her owners. I was concerned for them, 
and succeeded in preventing the names from ever 
being disclosed. 

In the year 1878 I was counsel in the case of 
the Parlement Belge, which raised a point of inter- 
national law of some importance. The Parlement 
Belge was owned by the Belgian Government. 
She ran as a mail-packet between Ostend and 
Dover, but carried merchandise and passengers — 
like an ordinary ship. Under these circumstances 
we contended that the privilege which attached 
to Government ships was lost, and that proceed- 
ings could be taken against her in respect of a 
collision with a British vessel in Dover harbour, 
which occurred during one of her voyages. This 
view was supported by Sir Robert Phillimore in the 
Admiralty Court, but the Belgian Government took 
the case to the Court of Appeal, where it was 
argued before Lord Justice James, and two other 
Lords Justices, who allowed the appeal and re- 
versed the decision of Sir Robert Phillimore, 
holding that, although the vessel was trading, the 
protection which should be accorded to her as a 
Government vessel was not lost. 
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I was also counsel in the year 1876 for the 
Strathclyde, a vessel which was sunk by the 
Franconia, a large number of persons being 
drowned. Out of this collision arose the cele- 
brated case of Regina v. Keyn, in which criminal 
proceedings were taken against the captain of the 
Franconia for manslaughter due to his negligence. 
The collision had happened within three miles of the 
shore, but notwithstanding that fact, the defendant 
contended that the Central Criminal Court had 
no jurisdiction. I was not engaged in the criminal 
case. It was twice argued in the Court of Crown 
Cases Reserved. The first time the court, con- 
sisting of six Judges, was equally divided, and 
the case was directed to be re-argued. On the 
second hearing, both the Chief Justices Cockburn 
and Coleridge, Chief Baron Kelly, and eleven other 
Judges were present. There was an extraordinary 
difference of opinion, and in the end Chief Justice 
Cockburn decided against the jurisdiction of the 
Central Criminal Court, six of the remaining 
members of the court concurring in his judgment. 
Lord Coleridge took the opposite view, in which he 
commanded the support of five of the Judges. 
Mr. Justice Archibald, who had been a member of 
the court, died before judgment was given, but 
he had previously expressed his entire concurrence 
with the views of the majority. Sir Alexander 
Cockburn held that, in the absence of statutory 
enactment, the Central Criminal Court had no 
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power to try such an offence,.committed by a 
foreigner, whether within or without the territorial 
limit; but he did not enter into the discussion. 
subsequently raised as to the extent to which 
embayed waters, or partially embayed waters, 
were to be regarded as territorial. Incidentally, 
_. the point raised in the case as to the question of the 
extent of territorial waters became of importance 
in the Behring Sea Arbitration, of which I shall 
speak later on, but I think the general opinion of 
the profession, notwithstanding that the opposite 
view was entertained by a majority of Judges, 
was in favour of the jurisdiction; and shortly after- 
wards an Act was passed to give effect to the 
judgment of the minority and to enable the court 
to have jurisdiction up to the three-mile limit. 

In July, 1878, occurred the collision in the 
River Thames between the Bywell Castle and 
the Princess Alice, a Thames River steamer, five 
hundred of whose passengers were drowned. Sir 
Robert Phillimore decided that both vessels were 
to blame. The owners of the Bywell Castle 
appealed, and in the Court of Appeal succeeded 
in obtaining a judgment that the Princess Alice 
was alone responsible. The case excited great 
interest at the time, as it was the first instance 
of a serious collision occurring to a steamer 
carrying passengers on the Thames. 

In the same year occurred the celebrated case 
arising out of the collision between the P. and O. 
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steamship Khedive, and the Dutch vessel Voor- 
waarts. This case, which was taken to the House 
of Lords, raised considerable discussion in the 
commercial world, a discussion which lasted for 
many years after the conclusion of the trial. 

There had been passed in the year 1873 a 
statute which provided that if a collision occurred 
between two ships, that ship which had infringed 
any of the rules for the navigation of ships 
at sea should be deemed to be in fault. The 
evidence established that those navigating the 
Khedive had at the last moment committed a 
breach of one of the rules as to stopping and 
reversing. It was admitted at the trial that the 
navigation of the Voorwaarts was negligent, and 
had to a large extent been the cause of the 
collision; the owners of the Khedive contended 
that it was the sole cause. Sir Robert Phillimore 
found both vessels to blame, the Voorwaarts for 
her negligent navigation which brought about 
the collision, and the Khedive for the neglect 
of those on board of her strictly to observe the 
statutory rule. 

The Court of Appeal, where the leading judg- 
ment was given by Lord Esher, a great authority 
in maritime cases, reversed that part of the 
decision which found the Khedive also to blame. 
From this judgment the owners of the Voorwaarts 
appealed to the House of Lords, where Mr. Mil- 
ward, Q.C., and I appeared for them. It was 
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obvious that some limitation must be put upon 
the words of the statute, otherwise a vessel com- 
mitting a technical breach of the regulations which 
had no relation whatever to the collision would 
be held to blame; as, for instance, in the case of 
a collision which might occur in broad daylight 
but a few minutes after sunset, when it is the duty 
of the vessel to have her lights exhibited. Ulti- 
mately it was decided that the statutory pre- 
sumption that the vessel which had broken the 
rule should be held to blame must be maintained 
unless it could be shown that the neglect to obey 
the regulation had no possible relation to the 
collision. 

In the particular case of the Khedive, the House 
of Lords declined to draw the inference that the 
neglect of those on board the Khedive to obey the 
rule had no relation to the collision as it occurred, 
and accordingly it restored the judgment of the 
Admiralty Court, and reversed that of the Court 
of Appeal. Lord Esher always considered this 
| judgment to be entirely wrong, and so strongly 
did he feel in the matter, that he used almost to 
decline to allow it to be cited before him, and 
never failed to express his opinion as to its in- 
justice. I am bound to say that, having regard 
to the time at which the neglect to obey the rule 
took place, I thought that there was a good deal 
in Lord Esher’s criticism; but when once the House 
of Lords took the view that {it could not be said 
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that the technica] fault of the Khedive had no 
relation to the collision, the decision that she was 
also to blame naturally followed. 

My first hundred-guinea brief was delivered to 
me in the year 1875, when I appeared before Mr. 
Raffles, stipendiary magistrate of Liverpool, on 
behalf of the owners of the ship called the Stuart 
Hahnemann. I was in Scotland at the time, but 
Iremember that the assizes of the Northern Circuit 
were still being held when I came down at the end 
of August to appear in the case. 

It was in many ways one of the most remark- 
able shipping cases in which I was ever engaged. 
The vessel was a clipper ship, built and owned by 
Messrs. Stuart. Everything about her was of 
the very best, and, in fact, her ultimate loss was 
to a certain extent due to this fact. Her owners 
were very religious men, and the proportions of 
the vessel as regards length, depth, and beam 
were said to be those of the Ark. They were also 
strong homeopathists, for which reason they gave 
the vessel the name of Stuart Hahnemann. Her 
sails throughout were made of No. 3 Gourock 
yacht canvas, and her running rigging was so fine 
in quality that specimens of it were put up in 
Lloyd’s Underwriters’ Room in London to show 
what good rigging should be. She was, I believe, 
the first vessel which had double top-gallant yards; 
double top-sail yards were commonly used, but 
a vessel with double top-gallant yards had 
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hitherto never been constructed. She was on 
a voyage home from China with a cargo of tea, 
and was blown over in the Indian Ocean in a 
hurricane while she was still carrying her top- 
gallant sails. Expert witnesses, captains, and 
others who were called before the magistrate, all 
stated that they had never known a vessel to be 
blown over in a gale in which she could carry her 
top-gallant sails. If anything had given way, 
she would have been saved. Her captain, who 
was rather a dare-devil sort of man, had sailed 
her for several hours with five or six planks on 
the lee-side of the deck under water. About 
seven in the evening he went below, telling the 
second mate to call him if anything occurred. 
The mate, who was in charge of the ship in the 
captain’s absence, continued to sail her as he 
found her, but after some twenty minutes or half 
an hour, he said to the other officers: ‘‘I can’t 
stand this. It’s too dangerous. I shall shorten 
sail.” He gave the order: ‘ All hands aloft to 
shorten sail!’ Witnesses deposed that the crew, 
who ‘had been crouching under the shelter of the 
bulwarks on the windward side went up the 
rigging like squirrels, so eager were they to shorten 
sail. The captain, hearing the noise of their going 
aloft, came out, and shouted: ‘‘ What do you mean 
by shortening sail without speaking to me ?” and 
called them down. It was suggested that he in- 


tended to issue the command to shorten sail, 
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himself, and only called them down out of annoy- 
ance because the mate had given the order. During 
that next ten minutes and while all her sails were 
standing the disaster happened, and a considerable 
number of the crew, including the captain, were 
drowned. It was alleged at first that the vessel 
was top heavy and overmasted, but it was con- 
clusively proved at the inquiry that she was 
perfectly seaworthy in this respect, and as I 
have said, her loss was very largely due to the 
strength of her sails and rigging. I have often 
spoken to sailors about the case, which created a 
great deal of interest, and they one and all 
confirmed the evidence of expert witnesses at 
the trial that up to that time they had never 
heard of a vessel being blown over in a gale in 
which she could carry her top-gallant sails. 

In connection with Admiralty proceedings it is 
probably known by very few that there exists a 
separate jurisdiction, unlimited in extent, in 
respect of Admiralty cases which arise within 
the area of the Cinque Ports. In the year 1876, 
and for many years afterwards, Mr. Arthur Cohen 
was Judge of the Cinque Ports Admiralty Court. 
I had the honour of appearing before him in that 
court on more than one occasion. 

I will now relate an incident which occurred 
on the occasion of my being counsel for the 
North-Eastern Railway in a dispute as to the 
amount of coal which should be left in a mine 


WORK AS JUNIOR 83 


for the support of one of their viaducts —I 
think it was the Victoria Bridge at Sunderland, 
but the exact bridge is not of importance. The 
claimant was Mr. George Elliot, afterwards Sir 
George Elliot, Bart., M.P., who was, as is well 
known, of very humble origin, but made his way 
by sheer merit to the great position which he 
ultimately held. 

I was going through the pit with the mining 
engineers and witnesses who were to be called 
on behalf of the company so that I might under- 
stand the working of the mine and appreciate the 
questions which would arise as to the amount 
of coal necessary to be left for the support 
of the bridge. We were followed, at’an interval 
of some twenty minutes, by Mr. Elliot and 
his witnesses and experts, who were engaged 
in the same duty as those who were advising 
me. The next day a mining engineer of great 
eminence—I think it was Mr. Gibson—said to me: 
“Would you like to hear of an incident which 
occurred yesterday while we were going through 
the pit with the witnesses? Well, when we 
arrived at a certain point where three or four 
underground roads met, Mr. Elliot asked us if 
we would wait for him a few minutes. He was 
away for a quarter of an hour or twenty minutes, 
and we could hear him sobbing. Of course, 
we said nothing when he returned, but he was 
very silent.” It was Mr. Elliot’s custom always 
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to have his counsel and principal witnesses to 
dine with him before any case in which he was 
concerned commenced, and in accordance with 
this practice, the mining engineers, including Mr. 
Gibson and the counsel engaged, were entertained 
by him on the evening of the day of the view. 
He had quite recovered his spirits, and was full of 
fun and conversation. In the course of dinner he 
said: “I dare say you fellows wonder where I 
went this morning when I left you. Would you 
like to know ?? They said: “‘ Yes, if you care 
to tell us.” ‘‘ Well,” said he, ““I went to see 
if I could find the hole in the face of the coal 
in which I sat more than fifty years ago, as a 
lad of nine or ten, to shut and open a gate 
which controlled the ventilation of the mine: I 
was paid tenpence or a shilling a day for ten 
hours’ work. And I found it.” This was the 
poor colliery lad who had gained a great position 
as owner of large collieries both in the North and 
in South Wales, and had been a Member of 
Parliament for some years. IJ was told afterwards 
that he had related this story when addressing the 
Mechanics’ Institute of the Great Western Rail- 
way at Swindon, and that it had produced a great 
effect upon his hearers. 

At the end of the Long Vacation of 1878 I 
appeared as junior to Sir Henry James in a very 
important compensation case. The Corporation 
of Leeds were anxious to increase the storage 
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capacity of their water-supply. Some years before 
they had purchased about seventy acres of the Earl 
of Harewood’s land for a reservoir, and they were 
now proposing to increase the size of the reservoir 
by nearly a hundred acres, and to increase con- 
siderably the depth of the water. The case was 
referred to Sir Henry Hunt, one of the arbitrators 
whose name I have before mentioned. The Cor- 
poration was represented by Mr. Curwood, the then 
Town Clerk, a man of very great ability, who 
argued the case for his clients as well as it could 
be argued. The claims put forward by Lord 
Harewood’s valuers were of a rather extravagant 
nature, it being alleged by them that the whole 
estate adjoining would be damaged to the extent 
of £50,000 by the works proposed to be executed. 
Our difficulty was that to a great extent the 
damage was already done by the construction of 
the previous reservoir, and it was very properly 
urged on behalf of the Corporation that, although 
Lord Harewood’s claim might have had some 
foundation when the first reservoir was constructed, 
it could not be urged in respect of a mere extension. 
I did not agree with the lines of argument adopted 
by Sir Henry James. I felt that we should not 
succeed in obtaining any large amount of com- 
pensation for the supposed increase in the damage. 
Sir Henry Hunt awarded a substantial sum, but, 
as I learnt afterwards from him, he did not award 
anything for the increased damage to the estate. 
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I must not leave the account of this period of 
my career as junior without some reference to 
my pupils, some of whom have risen to high 
distinction. I was asked in the year 1870 to 
take a pupil, but at first did not think that I had 
sufficient work. It was, however, pointed out to 
me that a single pupil might like to read with 
me, and from that time till 1878, when I had to 
give up taking pupils on being appointed a Queen’s 
Counsel, I had constant applications from men 
desiring to read with me. I am well aware that in 
many cases barristers do not sufficiently consider 
their obligations to their pupils; in fact, I have 
known of a barrister who, beyond receiving the 
fee of a hundred guineas for a year’s reading, 
never saw his pupil again until he came to him 
at the end of the year for a certificate that he 
had read in his chambers. This, however, was 
quite exceptional. When my pupils reached their 
maximum number—I could take six, but no more 
—I determined that I would adopt the system 
which I had learnt at Mr. Dodgson’s chambers 
—that is to say, of going through and correcting 
any draft pleading with the pupil who had pre- 
pared it. In addition, I used to read the papers 
on which I had to advise in the early morning, 
and after looking up any questions of law involved, 
used to dictate in my pupil-room the opinion or 
advice on evidence, as the case might be. In this 
way I was able to give a good deal of instruction 
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to my pupils during the days—not very frequent 
—when I was not in court, and every afternoon 
from half-past four till seven. 

I had in all nearly thirty pupils, my first two 
being Alwyne Turner and Charles Cuthell. The 
first who became distinguished was Frank Raikes, 
brother of the Hon. Cecil Raikes. He had been in 
the Navy, and had studied maritime and shipping 
law with considerable industry. The only mistake 
he made was in confining himself to practice in 
the Admiralty Court. Had he been willing to take 
work in other branches, he would, I am sure, have 
met with great success. As it was, he acquired 
a considerable reputation, and was in later years 
a well-known County Court Judge. Among the 
applicants were many athletes from the Uni- 
versities, including William Yardley, the cele- 
brated cricketer, and James Tinne, a leading 
member of the Oxford Hight. Later on, Lewis 
Russell, afterwards Judge in Bombay, read with 
me as a pupil. In the year 1873 I had the great 
good fortune to have the assistance of J. Heywood 
Johnstone. He remained with me for many years 
working in my chambers, was a most able lawyer, 
and of great help to me. He afterwards gained 
a considerable position in the House of Commons 
as Member for Horsham, and was much respected 
by all who knew him. Later, his career at the Bar 
was interrupted by bad health, and to the grief 
of his many friends he died at a comparatively 
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early age. Another pupil of mine was E. W. 
Garrett, afterwards, and still, a very distinguished 
police magistrate. I think perhaps the most 
brilliant man who entered my chambers was 
Frederick Peters, the son of the Chief Justice, 
afterwards Premier, of Prince Edward’s Island. 
He had a great knowledge of law, and appreciated 
legal questions and difficulties with great acute- 
ness. His brother, Arthur Peters, came to me 
later on. Another pupil who came to me in the 
year 1875, the same year as Frederick Peters, 
was Arthur Lewis, also an Oxford rowing Blue, 
and subsequently stipendiary magistrate in South 
Wales. Later on, J. P. Rodger, afterwards Sir 
John P. Rodger, was one of my pupils. He had 
a distinguished career under the Colonial Office 
as Resident at Selangor and Pahang and at 
Lagos. 

Pupils not infrequently stayed with me for an 
additional year, my rule always being that if they 
stayed for two years they were entitled to a 
further year without extra fee. Among these were 
E. M. Micholls and Herbert Pollock, son of Baron 
Pollock. Pollock afterwards went into the Church, 
where he held a high position. T. R. Warrington, 
now Mr. Justice Warrington, was also a pupil of 
mine, and John Eldon Bankes, now Mr. Justice 
Bankes. E.R. Moon, now the Speaker’s counsel, 
came to me a few months before I took silk, and 
a short time before him C. R. Tyser, now Sir 
Charles Tyser, Chief Justice of Cyprus. IJ ought 
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not to omit to mention Frederick Mills, who, 
though he did not continue to study law after he 
left me, earned the respect and esteem of hundreds 
of working people among whom he lived for many 
years in Albert Square, Stepney, where he devoted 
practically the whole of a not inconsiderable in- 
come to good works. 

The ways of pupils are often very curious. 
I had one who, whenever he had drafted or 
attempted to draft a set of pleadings or an opinion, 
used to leave the chambers and never come back 
until he was certain the papers had left them. I 
have known him come and knock quietly at the 
door, and ask my clerk whether such and such a 
set of papers was still there or whether it had 
been sent out. If the papers were still in my 
chambers, he went away and did not return until 
some days later, when he had ascertained that 
they had been sent back to the client. 

I have printed in the Appendix a full list of the 
names of my pupils, as I do not wish that they 
should pass without notice from me. . 

It is a great compliment to a barrister to be 
taken off his own circuit in order to appear in a 
case on some other circuit. I was very fortunate 
in this respect; while I was still a junior I was 
twice taken to York—once to defend an action 
' against the Hull Docks, my leader being Digby 
Seymour; and the second time in the year 1876, 
as junior to Serjeant Parry, to defend the man 
Bartlett in a case to which I have already referred. 


CHAPTER IV 
WORK AS QUEEN’S COUNSEL (1878-1883) 


I was called within the Bar on April 26th, 1878, 
less than ten years from the date of my call. I 
believe up to that time no junior had ever taken 
silk after so short an interval from the date of his 
call. Mr. Benjamin, the circumstances of whose 
career were peculiar, was perhaps the single 
exception. I had reason to know later on that, 
had I applied in 1875, when a considerable number 
of “‘silks’? were made, Lord Cairns would prob- 
ably have given me my silk gown then, but I 
never knew this till many years afterwards, and 
it was probably fortunate for me that I did not. 
Since I took silk several barristers have received 
their silk gowns at an earlier age, but my only 
claims were professional; I had not at that time 
taken any part in politics, except to speak at a 
few meetings. There was a difficulty in finding 
someone else who could be called within the Bar 
at the same time as I was. Finally a silk gown 
was given to Mr. W. H. Michael of the Parlia- 
mentary Bar, who was a great authority upon Gas 
90 
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and Water Bills. He and I were called within the 
Bar on the same day. 

One of the first cases of importance in which 
I appeared as leader was that of Rooney v. Fenn, 
in June, 1878, in which I was counsel for one of 
the defendants. The action was brought by 
the plaintiff, alleging fraud by stockbrokers and 
others in connection with certain companies estab- 
lished for working coal at Cape Breton. Several 
of the defendants were defended by the Attorney- 
- General, Sir John Holker. The counsel for the 
plaintiff were Charles Russell, Gully, afterwards 
Speaker in the House of Commons, and Vaughan 
Williams, later Lord Justice Vaughan Williams. 
The case was opened in very strong language by 
Russell. It was the first time I had been asso- 
ciated with Sir John Holker, and I was greatly 
struck with his power and judgment. In the 
course of his opening Russell, referring to an 
agreement entered into by the defendants, which 
was of a perfectly harmless character, and had 
no real bearing on the question at issue, told the 
jury that it was “evidence of a damnable con- — 
spiracy to defraud.” He followed this up by a 
number of allegations, couched in strong language, 
of fraudulent conduct on the part of the de- 
fendants. Sir John Holker did not interrupt him, 
but in the course of his opening the case for the 
defendants he referred to this document, and 
pointing out its innocent character, reminded the 
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jury that Russell had spoken of it as ‘‘ evidence 
of a damnable conspiracy.” He then proceeded 
to say, in words which I remember very well: 
‘Gentlemen, I submit to you that such a state- 
ment is sheer nonsense. No, gentlemen, I will not 
use that expression; I will leave strong language 
to my friend. I will say that it is an observation 
that does not commend itself to your better 
judgment.” 

These words had a remarkable influence on 
the jury. The effect of all Russell’s invective 
seemed to disappear, and the case appeared to 
become a discussion of a business-like character 
in which the defendants would receive, as they 
in fact did, a fair hearing. In the result, the jury 
found for our clients, and though a motion was 
made to obtain a new trial, it was unsuccessful, 
and the verdict was never disturbed. 

Questions have often arisen as to the value of 
expert testimony as to handwriting, and many very 
rash statements have been made, most of them 
very unjust to the persons concerned. This cir- 
cumstance was largely due to the fact that some 
experts in handwriting assumed a knowledge 
which they could not possibly have derived from 
a& mere inspection of the handwriting, and had 
given their evidence with much too great posi- 
tiveness. Lord Hannen, who, as Judge of the 
Probate Court, had a very large experience of 
questions of handwriting, told me that he con- 
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sidered the evidence of an honest expert extremely 
valuable, not as expressing any opinion but 
as directing the mind of the tribunal, whether 
Judge or jury, to those things which were 
peculiar in the handwriting under discussion, 
and enabling them to form a better judgment as 
to identity. The leading expert for many years 
was a gentleman named Chabot, who had a very 
high reputation, and deservedly so, both for the 
value of his opinion and for his fairness. Sir 
Harry Poland told me that he had called Chabot 
as a witness in upwards of forty cases, and that 
he never knew him wrong. Chabot never hesi- 
tated to express an opinion adverse to his client, 
if his examination of the handwriting led him to 
form that opinion. 

A striking instance of this occurred i in the case 
of Norman v. Robinson, tried before Mr. Justice 
Lopes, in which the plaintiff claimed a very 
large sum from the defendant, who had been a 
solicitor in the eastern counties. The solicitor 
alleged that he had advanced to the plain- 
tiff many thousands of pounds, and produced, 
among other things, several receipts purporting to 
show that the plaintiff, Mr. Norman, had received 
large sums of money from him for which he had 
given the receipts in question. My clients were 
not prepared with any expert testimony as to 
handwriting, and I did not myself propose to 
call any, relying upon other circumstances in 
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connection with the case to show that, whether 
forgeries or not, the documents did not represent 
any bona fide transactions. 

At the end of the defendant’s evidence, his 
counsel, Mr. A. L. Smith, afterwards Mr. Justice 
A. L. Smith and Master of the Rolls, submitted to 
the Judge that I ought to tell him whether I alleged 
the receipts and documents in question to be 
forgeries or not. For the reasons which I have 
just explained, I declined to answer the question 
beyond saying that the documents did not repre- 
sent any genuine transactions. A. L. Smith still 
pressed me, but the learned Judge held that 
I could not be made to go beyond what I had 
already stated. Thereupon A. L. Smith said: 
‘Then I must adopt a certain course, and I ask 
for an adjournment of the trial to enable me to 
take it.” I knew very well what he meant, and 
that he wished to consult an expert on handwriting. 
The case was adjourned for about four or five 
days, and came on again for expert evidence to 
be given. I shall never forget the morning when 
the case was resumed, and I asked A. L. Smith 
what his expert was going to say. His reply was 
very characteristic. He said: “I wish to God 
there never had been an expert!” Accordingly, 
Chabot was called, and he was asked by the Judge, 
whether the signatures to the particular documents 
were in the handwriting of the plaintiff. He 
replied: “ No, my lord. The signature is a lame — 
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attempt to copy from a genuine signature, and I 
have what appear to my mind cogent reasons 
for arriving at that conclusion.” This answer, 
though not absolutely conclusive, rendered my 
task comparatively easy, and the jury found for 
the plaintiff for several thousand pounds, their 
verdict being upheld by the Court in Bane. 

In 1879 I acted for the plaintiff in the very 
remarkable case of Rivaz v. Gerussi. The action 
was brought by Mr. Rivaz, an underwriter, on 
behalf of himself and other underwriters, to set 
aside several policies of insurance on the ground of 
fraud. The policies were taken out in succession 
to one another, and covered cargoes of currants 
and other dried fruits shipped from the islands in 
the Augean Sea to England. The cargoes were 
carried by different steamers coming from the 
Mediterranean, and the arrangement was that 
Messrs. Gerussi, on whose behalf the insurances 
were effected, should declare the value of the goods 
as they arrived, and write off the corresponding 
portion of the premium. representing each par- 
ticular consignment. Of course, the essence of 
the bargain was that the true value of each cargo 
should be declared on arrival; otherwise, if a 
smaller value was declared than was really carried 
in the ship, the proportionate amount of premium 
written off would be less, and the owners of the 
fruit would get their goods insured for a corre- 
spondingly lower premium. 
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The business had gone on for several months, and 
the underwriters had renewed two or three policies 
in succession to one another, and had accepted the 
declarations made on the arrival of the ships 
without any question, having no suspicion that 
anything was wrong. By a fortunate accident, 
a ship named the Vindomora went ashore at the 
entrance to one of the docks in the River Thames, 
and her cargo of dried fruit was practically de- 
stroyed by water. It had been the practice for 
invoices and bills of lading, indicating the amounts 
covered, to be sent in shortly after the arrival 
of each ship, and on this occasion a claim was sent 
in for £17,000, as being the value of the fruit on 
board the ship. The Vindomora had made one or 
two previous voyages from the same ports to 
London, and the declarations as to the value 
of her cargoes on those occasions had been 
little more than half the amount claimed on the 
occasion in question. The attention of the 
underwriters was called to this fact. Inquiries 
were made, and it was discovered that the con- 
signments which had arrived previously had been 
continually undervalued, so that the under- 
writers had been defrauded of a great part, in 
some cases nearly one-half, of the premiums due 
to them, if the declarations had been honest. 
Finding that this was not a mere mistake but an 
organized system, they brought their action to 
set aside the policies on the ground of fraud. 
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It always requires a very strong case for such 
an action to succeed, and it is seldom that 
underwriters are in a position to prove that they 
have been defrauded. The original invoices which 
had been sent over, and which showed a much 
lower value for the consignment on board the 
Vindomora, were never delivered, but acting on 
instructions from London, invoices showing the 
larger amount of £17,000 were forwarded. These 
invoices were in modern Greek, but could be read 
without much difficulty by anyone who had a 
knowledge of ancient Greek. One of the clerks 
in the office of the plaintiff’s solicitors, Messrs. 
Walton and Co., happened to be an Oxford man 
who knew Greek, and the defendants’ solicitor, 
not understanding the language himself, and 
probably thinking he was doing a very clever 
thing, told the plaintifi’s solicitors that they 
could come and inspect the invoices and other 
documents in the usual way. On the inspection, 
the invoices and the correspondence, which was 
also in Greek, were shown to them, but no transla- 
tions, and it was then discovered that a third 
set of invoices had been prepared, increasing 
the alleged value by a further two or three 
thousand pounds; in addition a telegram was 
disclosed containing instructions to the defen- 
dants’ agents in London not to deliver the set 
previously sent, but to await the arrival of 


further invoices. The defendants did not give 
a 
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evidence, and the facts were so strong that the 
jury gave their verdict in favour of the plaintiffs, 
and the contracts, being found to be fraudulent, 
were set aside. 

Sir Henry James, Q.C., who was the leading 
counsel for the defendants, moved in the Court of 
Queen’s Bench for a new trial, or for a declaration 
that the transactions under policies other than 
the one particularly investigated should stand. 
The Court, however, accepted the view taken by 
the jury and confirmed the ruling of Mr. Justice 

Field. 

' I remember the case very well for a somewhat 
strange reason. As a rule I never read any 
papers after dinner, as I found that the labour of 
getting up a case at the end of a long day was too 
fatiguing; but I used to make an exception on 
Saturday nights, when I would go to sleep for 
an hour to an hour and a half after dinner, and. 
then read papers from ten or eleven till two or 
three o’clock the next morning. I read this 
brief, which was prepared by Mr. Walton, be- 
tween one and two in the morning, and found the 
story was so interesting and so admirably told, 
that I read it a second time from end to end, a 
thing which I never did before or since. 

In the same year, 1879, I was counsel for the 
defendant, together with Sir Hardinge Giffard, 
then Solicitor-General, and Mr. Besley, in an im- 
portant action tried at the Croydon Assizes before 
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Lord Chief Justice Cockburn and a special jury. 
The counsel for the plaintiffs were Serjeant Parry, 
Mr. Day, Q.C. (afterwards Mr. Justice Day), and 
Mr. Lumley Smith. The action was brought for 
libel against a master of Dulwich College for 
alleging drunken habits on the part of the 
plaintiff. The case lasted five days, and in the 
end the jury returned a verdict for forty shillings 
damages, on the ground that the justification was 
not made out, and that there were some matters 
not covered by the plea of privilege which had 
been set up by the defendant. After some dis- 
cussion, the Lord Chief Justice, who had at first 
stated that the plaintiff ought not to have any 
costs, changed his opinion, and said that he 
would not interfere, so that in the result the 
plaintiff recovered his costs, which amounted to 
a considerable sum of money. 

I have referred to the fact that I was taken 
several times on special retainer to conduct cases 
on circuits other than my own; this was chiefly 
aiter I was Attorney-General. Of course, it is 
only in really heavy cases that the services of 
a special leader can be afforded, and my fees 
for each case were three hundred guineas 
special and one hundred guineas on the brief. 
In the interests of the barristers on the circuit 
I never allowed my brief fee to be reduced in 
consequence of my receiving special fees. 

I received my first special retainer to go on 
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circuit at the Chester Summer Assizes in August, 
1878. I was counsel for the defendants, who 
were a firm making wash-leather at Wrexham, and 
were charged by a Mrs. Greville with so carrying 
on their manufacture that it was a nuisance. 
Their case was conducted by Mr. Macintyre, 
Q.C., leader of the Circuit, and was tried before 
Baron Bramwell, and lasted several days. The 
plaintiff overstated her case, as ladies some- 
times do. The industry employed a consider- 
able number of people, and could not be carried 
on without a certain amount of annoyance to the 
immediate neighbours, but the complaints as to 
the actual nuisance were very much exaggerated, 
and the jury, who did not wish an important 
industry to be stopped, found for the defendants. 

In the year 1880 I was taken special to Swansea 
Assizes to defend Mr. D. P. Garbutt. He was a 
builder and brickmaker at Hull, and some eighteen 
months before the trial had invested considerable 
sums of money in steamships. He was indicted 
under the statute of 1876, commonly called 
Plimsoll’s Act, for sending an unseaworthy ship 
to sea. The vessel was called the Marlborough, 
and there was no doubt that she was very heavily 
laden, though some experts gave evidence that 
she was not overladen. The case was tried 
before Lord Justice Baggallay, the prosecution 
being conducted by Mr. Macintyre, whom I have 
just mentioned. Garbutt was a very illiterate 
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man, and could not read or write beyond signing 


his own name. Wishing to obtain the syni-*: 


pathy of the jury, I said to him: “I think 
you lost your father when you were quite a 
lad, and were left with your mother and several 
children, whom you had to support?” ‘“ Yes.” 
I then said, “I believe you can neither read nor 
write,’ and foolishly added the question ‘I 
suppose you found this a great drawback in life ?” 
Whereupon Garbutt promptly replied: “I don’t 
know so much about that.” This is a good 
illustration of the danger of putting a question in 
examination-in-chief without knowing what the 
answer is going to be. The case was stopped at 
the suggestion of Lord Justice Baggallay, the 
defendant having given evidence that the vessel 


-was to a large extent uninsured, and that he had 


lost many thousands of pounds. 

Two of the most important cases in which I 
appeared on special retainer were at the Summer 
Assizes at Leeds in the years 1882 and 1883. In 
the first, Crossley v. The Halifax Corporation, a 
sewer belonging to the Corporation, which passed 
under Messrs. Crossley’s mill, had, owing to some 
obstruction, burst, and the sewage water, by 
flooding the lower parts of the mill, did a large 
amount of damage to the property. The Cor- 
poration were represented by Mr. Alfred Wills, 
Q.C., afterwards Mr. Justice Wills, who was then 
leader of the North-Eastern Circuit, and Mr. 
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Lockwood, afterwards Sir Frank Lockwood. The 


“Corporation witnesses endeavoured to establish 


that the occurrence could not have been caused 
by the obstruction in the manner alleged by 
Messrs. Crossley; but my expert witnesses, some 
of whom were men of great ability, were able 
to demonstrate that the bursting of the sewer 
under the mill must have been caused by an 
obstruction within a short distance of the place 
where a heavy iron cover, weighing many 
hundredweight, had been forced off by the pres- 
sure of the water underneath. If this deduction 
was correct, it followed that the point of ob- 
struction must have been under the mill. The 
jury adopted this view, and found for the 
plaintiffs, with large damages. 

The second case—that in 1883—was of even 
greater importance. I appeared for the plaintiffs 
in the action of Charnley v. The Scottish Union 
Insurance Company. The action was brought to 
recover a sum of upwards of £20,000 on a fire 
policy over the plaintiffs’ mill which had been 
burnt. The defendants alleged that the claim 
was fraudulent, that the machinery in the mill 
was old and of small value, and that the mill 
had been deliberately set on fire. I had with me 
Mr. Lockwood and Mr. West, the counsel for the 
Company being Mr. Digby Seymour, Q.C., Mr. 
S. D. Waddy, Q.C., and Mr. Wheeler. The trial 
took place before Mr. Justice Denman, and 
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lasted many days, being strenuously contested 
on both sides. I succeeded in obtaining the 
verdict for the full amount, and though attempts 
were made to set it aside, they were unsuccessful. 

Other towns to which I was taken ‘ special’ were 
Exeter on the Western, Newcastle on the North- 
Eastern, Birmingham on the Midland, and Man- 
chester and Liverpool on the Northern Circuit. 
My final appearances on special retainer were 
at the Summer Assizes in August, 1894, the 
last year of my private practice, when I was 
fortunate enough to have three special retainers 
at Liverpool and three at Swansea, and to win 
all six cases. 

I was concerned in several proceedings arising 
out of the enclosures which have taken place in 
Epping Forest. A large number of acres of the 
forest had been diverted from their original con- 
dition and occupied either as lands connected with 
houses, or as market gardens, or for other similar 
purposes. The Corporation of the City of London, 
much to their credit, when they awoke to the 
state of things as it existed in the years 1880 to 
1883, set to work, as far as possible, to put 
matters right, and obtained an Act of Parliament 
giving them special powers to deal with Epping 
Forest. Many of the enclosed lands were thrown 
out and restored to the forest, and in other cases, 
where it would have been unfair to throw them 
out, compensation was paid by the owners and 
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occupiers of holdings originally taken from the 
forest. I was concerned both for the City and 
for the claimants, or persons who had enclosed 
portions of the forest. Among other cases, one 
of great interest was that of Messrs. Paul, the 
well-known rose-growers of Waltham Cross, many 
acres of whose rose-gardens, of themselves of great 
beauty, had been planted on forest land. In the 
earlier instances the cases for the Corporation 
were conducted by Sir William Harcourt, Q.C., 
and in these I represented the claimants; later 
on I appeared for the Corporation. 

Another interesting case arising out of the 
same circumstances was that of the Loughton 
Lop, in which the inhabitants of Loughton and 
the adjoining district claimed the right of cutting 
timber and underwood from the forest. This was 
dealt with under the Act of Parliament which 
had been passed at the instance of the Corpora- 
tion of the City. 

In the year 1883 I had a somewhat similar case 
from another district, in which I had the honour 
of being junior to Sir William Harcourt. This 
was the Ashdown Forest case, in which Earl de la 
Warr claimed the right of putting a stop to privi- 
leges over Ashdown Forest, which had been exer- 
cised by the commoners for a great many years. 
The leading counsel on our side was Mr. Joshua 
Williams, Q.C., a great authority on real property 
law. The case was tried for many days before 


WORK AS QUEEN’S COUNSEL (1878-1883) 105 


Vice-Chancellor Bacon, and was taken to the Court 
of Appeal. The judgment of the Court, affirming 
that of the Court below, was delivered in favour 
of the commoners, a result which gave great satis- 
faction in the county of Sussex. 

In the year 1882 I was counsel for the defendant, 
with Sir Charles Russell and Mr. Lewis Coward, 
in the celebrated case of Belt v. Lawes; Sir 
Hardinge Giffard, Mr. Pollard, Mr. Montagu 
Williams, and Mr. Cavendish Bentinck appeared 
for the plaintiff. I had always avoided, as far 
as possible, what are called causes célébres. 
As a rule, beyond the fact that they excited 
the public interest, they were not in themselves 
interesting, and they diverted one’s time and 
attention from the ordinary work of dealing 
with the heavy cases in which I was so con- 
stantly engaged. 

The action was brought by a sculptor named 
Richard Belt against Mr. C. B. Lawes, the cele- 
brated Cambridge athlete, and Mr. Thomas Gibson 
Bowles, the editor and publisher of Vanity Fair, 
in the pages of which Belt alleged that he had 
been libelled by Lawes. It is unnecessary to refer 
to the terms of the libel; it will be sufficient to 
state the main issue in the case. The controversy 
arose in consequence of the erection of a statue of 
Lord Byron in Hamilton Gardens, opposite to the 
Achilles statue in Hyde Park. It was said that 
Belt was not, as he alleged, the sculptor of that 
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statue, but that it was the work of a Mr. Verhyden, 
a Dutchman. It was also alleged that a very 
large number of busts of public men, which were 
said to be the work of Belt, were not, in fact, 
his work, but mainly, if not entirely, the work 
of Verhyden. There was no doubt that Belt had 
paid Verhyden large sums of money, as he (Belt) 
alleged, for legitimate assistance properly given in 
connection with his work. 

The trial lasted for forty-three days before 
Baron Huddleston and a special jury in the Court 
of Exchequer in Westminster Hall. A consider- 
able number of busts in plaster were produced, 
and in some instances the persons whose likenesses 
they were were also present. ‘There is no doubt 
that Belt was a very clever modeller, and had a 
remarkable faculty for reproducing a likeness, 
though whether he had any real artistic merit as 
a sculptor was one of the issues which was fought 
out. The case was complicated by the undoubtedly 
injudicious introduction of other matters, which 
did some harm to the defendant and his case; but 
he insisted on their introduction, and there was 
no alternative. 

Towards the end of the trial a bust was produced 
of a man named Pagliati, which was said to be a 
fine work of art, and to have been executed by the 
plaintiff. Mr. George Lewis, afterwards Sir George 
Lewis, the eminent solicitor, then took a very bold 
course, and subpcenaed practically all the members 
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of the Royal Academy, both artists and sculptors, 
without taking from them any proof of their evi- 
dence. They one and all gave it as their opinion 
that the various busts produced in court were not 
by the same hand as the Pagliati bust. In conse- 
quence of this evidence, the plaintiff offered to 
make a fresh bust of Pagliati, and was allowed 
by the Judge to do so, the work being carried out 
in a room in Westminster Hall in the presence 
of a representative of each side. The bust, when 
finished, bore a remarkable likeness to Pagliati, 
but the touch of refinement present in the original 
Pagliati bust, and which, I believe, is the essence 
of the sculptor’s art, was wholly absent. This, 
however, did not appeal to the jury, and they 
found a verdict for the plaintiff for £5,000 damages. 

The defendant moved the Court to grant a new 
trial, and afterwards, on their refusing to do so, 
appealed to the Court of Appeal, which appeal 
was also unsuccessful. The trial was very un- 
satisfactory, but the Judge and jury took a strong 
view in favour of the plaintiff. What would 
have happened if the case had been taken to the 
House of Lords it is impossible to say; but, of 
course, under the circumstances, the plaintiff was 
entitled to the benefit of his verdict. 

I cannot conclude my reference to Belt v. Lawes 
without acknowledging the great and untiring 
assistance which I received throughout from my 
junior, Lewis Coward. He repeatedly slept at my 
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house, and we spent ‘many hours together in work- 
ing up the case. His memory and mastery of the 
facts were quite remarkable. 

In the year 1879 occurred the terrible Tay Bridge 
disaster. The bridge with a train upon it collapsed 
in the night; the train was precipitated into the 
river Tay, and more than seventy persons were 
drowned. There was a Board of Trade inquiry 
held before the Railway Commissioners in the year 
1880, in which I appeared with Mr. Macrory for 
the contractors, Messrs. Hopkins, Gilkes, and Com- 
pany; Mr. Bidder, Q.C., and Mr. Pike were counsel 
for Sir William Bouch, who was the engineer, and 
who died shortly after giving evidence at the 
inquiry, having never recovered from the shock 
caused by the accident. Mr. Trayner, afterwards 
Judge of the Court of Session, appeared for the 
Board of Trade. When the matter came to be 
investigated, it was not to be wondered at that the 
structure proved insecure. The piers were con- 
structed of ironwork fitted together lattice-wise. 
The final tie, or securing piece, was a small metal 
cotter, some six inches long and three-quarters of 
an inch wide. As long as these cotters were in 
place and held fast the structure was secure; but 
the fact that after the opening and shortly before 
the catastrophe the bridge rattled when a train 
passed over it much more than it ought to have 
done, left no doubt that many of the piers were 
becoming unstable by reason of the cotters having 
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shifted their position, or not being secured so as 
to retain their hold, with disastrous consequences. 
As is well known, the bridge was replaced by 
a structure of an entirely different character, 
designed by Mr. Barlow, the engineer of* the 
Midland Railway. 

In the year 1880 I was counsel for the well-known 
firm of Messrs. John Aird and Sons in connection 
with one of the most extraordinary accidents that 
ever occurred in the streets of London. As far as 
I know, nothing of a similar kind ever happened 
before or since. Messrs. Aird and Sons, as con- 
tractors for the Gas Light and Coke Company, 
were engaged in laying a large gas main, and they 
had reached a point about hait-way down the 
street which runs from Tottenham Court Road to 
Bedford Square. The work had been interrupted 
for dinner or for some other cause, and the open 
end of the live main had been secured in the usual 
way by a strong india-rubber cap. There was led 
from this main a few feet from the opening a half- 
inch pipe, with an ordinary burner at the top, 
which was used for lighting the work when neces- 
sary. One of the workmen applied a match to 
the top of this burner as he had done many times 
before. The flame ran down the pipe, and there 
being, as was supposed, some leakage in the india- 
rubber cap, or elsewhere in the main, some length 
of it was filled with a mixture of gas and air in an 
explosive state. A tremendous explosion ensued, 
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some fifty yards of the new main and of the street 
above being blown up. The explosion set up 
a strong vacuum; the air rushed in, and again 
became mingled with the gas in the live main. 
The main where it crossed Tottenham Court Road 
was not disturbed, but further up Percy Street at 
a distance of about eighty yards from the scene of 
the first explosion a second explosion occurred, 
both the main and street, as before, being blown 
up for a length of forty or fifty yards. Once more 
the air rushed in and a third explosion occurred 
at a point about fifty yards away from the last. 
Here the main had entered Charlotte Street, a 
street running up to Fitzroy Square, and a fourth 
and, if I remember right, a fifth explosion took 
place. The distance between each of the explo- 
sions was nearly the same in each case. The first 
explosion killed three men, who were thrown by 
the force of the explosion out of the end of the 
live main where the india-rubber cap was blown 
off. No one was injured in the other four or five 
explosions. 

T represented Messrs. Aird at the inquest. Their 
workmen, who had had great experience in the 
laying of gas-mains, gave evidence that such an 
occurrence was absolutely unprecedented. Of 
course, it is well known that gas and air in 
certain proportions produce a powerful explosive 
mixture, but nobody before knew that a flame 
could run down a small’ pipe some six feet in 
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length and only half an inch in diameter. Mr. 
Vernon Harcourt, the leading gas referee, was 
called, and said that he should, without hesitation 
or fear of the consequences, have done what the 
workman did in applying a light to the top of 
the pipe, and that it was a complete revelation 
to him that the flame could be drawn down the 
pipe in such a way as to set light to the explosive 
mixture. I have myself always thought that this 
extraordinary occurrence was due to the fact that 
the pipe to which the match was applied was itself 
filled, not with gas, but with the explosive mixture, 
the result being an explosion in the pipe itself, 
which caused the much more serious explosion in 
the main. This, however, is only a suggestion, 
and was not made by any of the witnesses at the 
inquest. The jury very properly returned a ver- 
dict of accidental death, because, as I have said, 
no negligence could be attributed to the workman 
who had unwittingly brought about the explosion. 
The force required to burst the main and to tear 
up the roadway and paving-stones for a length of 
forty or fifty yards must have been enormous, 
and one could only wonder that the mischief 
stopped where it did, and that no more harm 
was done by the successive explosions. 


CHAPTER V 
WORK AS QUEEN’S COUNSEL (1883-1885) 


Durine the five years that followed my taking 
silk in 1878 my practice steadily increased. 
Owing to the large business I had in arbitration 
and compensation cases, my vacations, other than 
the long vacation, were fully occupied, and for 
two separate periods of ten months, I had a 
case every day from October 12th till August 12th, 
including Boxing Day and the day between Good 
Friday and Easter Sunday. I limited my busi- 
ness as much as I possibly could, and from the 
year 1870 I had made a point of going to shoot 
in Scotland during the long vacation. This proved 
a most delightful change, and one beneficial to 
me in every way. Still I was not able to avoid 
heavy litigation in the short vacations; and I 
began to feel that the amount of work I was 
doing was telling upon me, and would in time 
have prevented my taking an interest in anything 
else. 

Accordingly in the year 1883 I went special — 
that is to say, I insisted on receiving a special 
fee for every case in which I appeared. Special 
fees were quite common in the Equity Courts and, 
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as already mentioned, where barristers appeared. 
on circuits other than their own. But in making 
it a practice to require a special fee of fifty guineas 
in all cases in which I was engaged, I was adopt- 
ing a course which had never been followed before, 
as far as I know, by any Common Law barrister, 
Many of my friends told me that I was making a, 
mistake, and that I should lose my work. The 
result was exactly the opposite. I lessened to 
some extent the volume of the business, but in- 
creased its value, and I never regretted adopting 
the course which I then took. 

About the year 1883 I was counsel with Sir 
Horace Davey, Q.C., Mr. Stirling, and Mr. Danck- 
werts in an action brought by the Gas Light and 
Coke Company against the Vestry of St. Mary 
Abbotts, Kensington, for injury done to their gas- 
mains by a steam-roller belonging to the de- 
fendants. The question raised was one of great 
importance, because if the defendants had suc- 
ceeded, the Gas Company would have had to run 
the risk of the pipes and mains in the various parts 
of the district supplied by them being injured in 
a similar way. The gas-mains had been laid at 
a usual and proper depth, and for many years 
ordinary rollers and light steam-rollers had been 
used for repairing the roads. 

The Vestry claimed the right of using an im- 
proved roller of a heavier type; they alleged that 


the mains were laid at an insufficient depth, and 
8 
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that in any case the risk of damage must be borne 
by the Gas Company. The case was tried before 
Mr. Justice Field, and a large body of evidence 
was called on either side. The jury found for the 
plaintiffs, and a question of law was subsequently 
argued, but the verdict and judgment were sup- 
ported. 

In the year 1884 I acted for the managers of 
the Metropolitan Asylums Board, who were the 
defendants in an action brought by a Mr. Fleet 
to restrain them from maintaining a smallpox 
camp close to his property near Darenth, in Kent. 
As many as a thousand patients had at times been 
treated there, and the case was noteworthy in 
many respects. For instance, it was proved at the 
trial, by a map showing the houses in various parts 
of London in which smallpox cases had occurred 
in previous epidemics, that the recurring outbreak 
visited not only the same district, but the same 
streets, and even the same houses. It was quite 
remarkable when comparing the spot-maps of 
the various cases which occurred in the different 
epidemics to see how plainly this appeared. 

The case was tried before Mr. Justice Pearson. 
I had the assistance of Sir Edward Clarke and the 
late Mr. Anderson. The plaintiff alleged, with 
undoubted justice, that the presence of such an 
establishment in the neighbourhood of his property 
would seriously damage its value, besides being, 
as he alleged, a source of actual danger. 
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Some amusing and curious evidence was given 
at the trial. Among other witnesses who were 
called for the plaintiff was a doctor, who alleged 
quite seriously that the distance to which infection 
would extend depended entirely upon the number 
of patients collected at one spot, and that it would 
travel in exact proportion to that number. I 
had to cross-examine him, and his answers were 
both amusing and instructive as showing the 
extent to which a person can bring himself to 
believe in a theory. I said: “I understand you to 
say, Doctor, that if with one patient there would 
be risk of infection at a distance of, say, ten yards, 
with two at twenty yards, and so on, it follows that 
if there were a thousand patients there would be 
risk of infection several miles away.” “ Exactly, 
that is my meaning.” “ Well,” I put to him, “ it 
has nothing to do with the case, but for the satis- 
faction of his lordship and myself, will you tell me 
some place in London where we should be com- 
paratively safe from infection from smallpox ?” 
He replied: “The middle of Hyde Park and 
29, Pembroke Gardens’? —which was his own 
house. It is difficult to believe that he was 
serious, and yet there is no doubt that he really 
meant what he alleged. I then said to him: 
‘“ How many people would the poison in one pustule 
infect?” He replied: “I have calculated that each 
pustule contains sufficient poison to infect twenty- 
six million people.” I said: “It is not unusual, 
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is it, for a patient to have a thousand spots on his 
body ?” “ No, not at all,” was his answer. “Then, 
according to you, that patient could cause infection 
to many millions of people, and the distance to 
which the infection would travel would be in exact 
proportion to the number of cases on the site.” 

In the course of the case I had a striking example 
of how essential it is to test expert testimony, and 
how frequently experts generalize from insufficient 
data, and confidently give evidence which is not 
based on actual knowledge and does not therefore 
justify the conclusions at which they arrive. The 
matter arose in this way. A medical expert, a 
chemist of very great experience and high reputa- 
tion, was called for the plaintiff, and described the 
periods of infection, and at what stage the infec- 
tion was most likely to be propagated; he agreed 
with the evidence upon which I was instructed, 
that the most dangerous period was when the skin 
began to dry, and the dust, or small particles of 
skin, were given off from the body. So far his view 
was in entire accordance with that of my witnesses, 
but on instructions I asked him whether it was not 
a fact that in smallpox cases the air-passages of the 
lungs and the interior of the body developed spots 
of the same character as those on the skin, and 
that it was the particles from these internal spots 
exhaled by the breath that were among the main 
causes of infection. He said that he believed that 
there was one case to be found in the books in 
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which spots had been found in the interior pas- 
Sages of the lungs of a smallpox patient. I heard a 
groan behind me. I turned round, and one of my 
experts, a man of great practical experience, who 
had had the charge of one of the large smallpox 
hospitals in the North of England, whispered 
to me: “ And this man calls himself an expert ! 
I have made over a thousand post-mortem 
examinations of smallpox patients who had died 
from the disease, and I have never found any 
case in which the spots on the interior passages 
of the body were not present.” 

Mr. Justice Pearson gave judgment for the 
defendants on the ground that there was no 
sufficient proof of nuisance, and no damage what- — 
ever to Mr. Fleet or those living on his property, 
but he felt that Mr. Fleet was justified in the 
apprehension that he entertained in consequence 
of the hospital being built where it was. The case 
was taken to the Court of Appeal, and argued by 
Mr. Finlay, afterwards Sir Robert Finlay, but the 
appeal was dismissed, the Court supporting the 
judgment for the defendants. 

The evidence in this case gave me an unanswer- 
able argument in favour of vaccination, which I 
used with great effect when questioned by anti- 
vaccinators on different occasions. In the great 
smallpox epidemic of, I think, 1875, when as many 
as eight thousand persons died from smallpox in 
London, the Metropolitan Asylums Board had in 
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their employ over a thousand people acting as 
~ nurses, attendants, ambulance drivers, and in 
other positions which brought them constantly 
within range of infection, On that occasion only 
one of the persons so employed took the smallpox, 
and he was a man upon whom two separate 
attempts at vaccination had been made, but with- 
out successful result. I need scarcely say that 
such a fact as this left no reply to the objector. 
In the year 1884 I acted with Mr. Charles 
Hall, Q.C., and Mr. Phillimore, for the owners of 
a steamship called the Asia. Mr. Butt, after- 
wards Sir Charles Butt, and Mr. F. Hollams 
appeared for the plaintiffs, who were the owners of 
a cargo of tea brought from Shanghai to London 
in the Asia. They alleged that a considerable 
portion of the tea had been damaged by sea-water, 
and the claim was for many thousands of pounds. 
The shipowners did not dispute the fact that 
some small portion of the cargo had been thus 
injured, but they denied that the bulk of the 
damage was so caused. I was instructed only 
a few days before the case was coming on for 
trial, and at once inquired whether any chemist 
had been consulted as to the cause of the damage, 
which consisted almost entirely of discoloration 
of the tea brought about by something which had 
pitted and perforated the lead or metal foil with 
which the cases were lined. Having been informed 
that no expert had been consulted, I at once 
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directed that samples of the tea, the lead or metal 
foil, and some of the wood from which the cases 
had been made should be submitted to an ex- 
perienced chemist. Mr. Wigner, a man of great 
Tepute, was consulted, and he reported that 
practically the whole of the damage was due 
to the action of acetic acid given off from the 
wood of the cases, which was green and fresh. 
When this case was developed, the plaintiffs were 
taken completely by surprise. They attempted 
to answer it by expert testimony, negativing the 
suggestion made in Mr. Wigner’s report, but their 
evidence broke down under cross-examination, 

The case lasted for many days, and after 
speeches by counsel, Sir Robert Phillimore, 
before whom it was tried, took time to consider 
his judgment, which was eventually given in favour 
of the defendants. The decision must have been 
different had the case gone to trial without the 
chemical evidence to which I have referred. 

No account of my experiences at the Bar would 
be complete without’ a record of the Whalley 
Will Case in the year 1884—one of the most 
remarkable cases ever tried in a Court of Law, 
and which very nearly ended in a gross failure of 
justice. The question related to the validity of a 
will of a man named Whalley, who died on May 7th, 
1881. As far as was known he had never been 
married, though two persons, whom he called his 
nephew and niece, were really his illegitimate 
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children; but that is immaterial. He lived at 
Leominster in a humble way, lodging at the time 
of his death with a railway porter named Thomas. 
At his death he was found to be worth nearly 
£100,000. He was very reserved and silent owing 
to his suffering from cancer of the tongue, and 
during the last few years of his life he was to 
a great extent an invalid; he used, however, to 
fish in the Severn. The young man whom he 
called his nephew, Henry Whalley Priestman, was 
~ a clerk in the office of the Great Western Railway 
at Gloucester. Whalley was known to be very fond 
of him, and had expressed his intention more than 
once of leaving his money to him. He was also 
attached, though not to the same extent, as far as 
appeared from the evidence, to the girl whom he 
called his niece, and whose name was Emma. 

He had acurious practice when signing any letter 
which he wrote, of putting the date of it just | 
under his signature. This had an important 
bearing upon the case. A few weeks before his 
death his nephew, Priestman, had been spending 
the Sunday with him, and, according to his 
account, the deceased had shown him a will, 
written on blue paper, and had stated that he had 
left him the greater part of his property. The paper 
shown was of foolscap size, but beyond what I 
have said its contents were not mentioned. Not 
long after this visit Whalley died, and at his death 
no document of that kind was discovered, but a 
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will was found leaving the nephew £5,000, £100 to 
a wine merchant named Gunnell, and the residue to 
Thomas, the railway porter, with whom his nephew 
had been lodging. The nephew and the next-of-kin 
disputed the validity of this will. Sir Hardinge 
Giffard was for the executor, Sir Charles Russell 
for the nephew, and I was for the next-of-kin. 
When we appeared in court before Sir James 
Hannen, we were in this difficulty: the document 
produced as a will was undoubtedly signed by the 
testator, and we had no means of questioning the 
validity of the signature, which was admitted to 
be genuine, nor had we any other document which 
could be set up, although, of course, the nephew 
said that such a document existed. Under the 
circumstances, we had no alternative except to 
compromise, and, accordingly, an arrangement was 
made whereby the property was to be divided into 
three parts, one-third to go according to the will, 
one-third to the nephew, and one-third to the next- 
of-kin, each receiving upwards of £30,000. The 
nephew, who was well satisfied with the result, 
organized a jollification, which included a trip 
round Leominster in a brake, with a man blowing 
a bugle. On the way they passed the house of 
Thomas the railway porter, who, probably out of 
pure bravado, waved at the window a sheet of 
blue foolscap paper, whereupon the nephew said 
to those with him: ‘I believe he has got the 
will after all! The result was that a solicitor’s 
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clerk of great acuteness who had been with 
Messrs.. Sale at Manchester, began to make 
inquiries, and finally succeeded in learning the 
following facts, which were ultimately proved at 
the trial of the subsequent action to set aside 
the compromise. He found that Whalley, the 
testator, had, on the Sunday in question, dictated 
a letter addressed to the nephew, informing him 
that he was very ill, and asking him to come over. 
The letter ended up with the following words: 
““T shall ask Mr. Whalley to sign this, that you 
will know his wishes’’; and then Whalley, the 
testator, signed his name and dated the docu- 
mentin his accustomed way. The letter occupied 
about half a sheet of foolscap, and was written in 
pencil; the signature and date were in ink. 

The story, then, was that the three persons con- 
cerned in the conspiracy, Thomas, Gunnell the 
wine merchant, and a solicitor’s clerk named 
Nash, obtained the letter, and Nash proceeded to 
draft a short will, writing it in ink over the 
pencil letter. By this document, as I have 
said, £5,000 was left to Priestman. There were 
certain curious facts about the writing which 
were of great use to those who were attacking 
the will at the trial. Owing to the fact that 
the writer had not counted the number of words, 
and fearing when about half-way down the will 
that he had not left enough space, he had cramped 
the words together for three or four lines. Then 


WORK AS QUEEN’S COUNSEL (1883-1885) 123 


he had found that he had got too much space 
left, and had widened the words out again. The 
result was that, in the forged will, three or four 
lines were written with the words very close 
together, and the two or three following lines with 
the words wide apart. Then the pencil letter was 
erased and the forged will propounded as a genuine 
document. There was another peculiar circum- 
stance. They were not sure whether they ought 
to date the will in a formal way, as is usual where 
the will is executed in the presence of a witness. 
They evidently thought it best to do so, and, ac- 
cordingly, the date—March 21st, 1881—appeared. 
twice, firstly at the conclusion of the will, and 
secondly, just below the genuine signature of 
Mr. Whalley, in his handwriting. 

The discovery of these facts occupied three or 
four months. Fortunately, the persons concerned 
happened to consult my friend, Mr. Bayford, who 
was at the time the leading junior in the Probate 
Court, who said, ‘‘ Well, if this story is true, the 
pencil writing will come back again; some part of 
pencil writing rubbed out under similar circum- 
stances always reappears.” At the subsequent 
trial we proved, by the production of bankers’ pass- 
books and ledgers, that such is the fact; old pencil 
writing which has been rubbed out partly re- 
appears, although it has apparently been erased. 
Accordingly, at the end of August, the solicitor 
acting for the nephew went to the Registry at 
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Gloucester and inspected the original will, and, 
sure enough, there they saw that some of the 
pencil writing was coming back, and, what was 
even more remarkable, in addition to several 
words, or portions of words, in the body of the 
letter which were quite legible, the last two lines 
could be read to the following effect: “‘ sk 
Mr. W[ {to ign this, sae s will know 
his wishes,” so that the very fraud by which 
the testator was induced to sign the document 
by making him think he was signing a letter, 
disclosed the way in which the fraud had been 
brought about. 

After consultation, we determined to bring an 
action for conspiracy, alleging that the compro- 
mise had been obtained by the production of a 
fraudulent will. The case was fought for four or 
five days before Mr. Justice Manisty and a special 
jury. I again appeared for the next-of-kin, and 
Sir Charles Russell—then Mr. Russell—for the 
nephew. We had had very good photographs 
taken of the original “will,” copies of one of 
which I have inserted here. We found out. 
that the letter had been written by a clerk in 
the Great Western Railway, and we obtained 
specimens of his signature from original way-bills 
and freight notes, giving examples of all the 
chief combinations of letters—some dozen at 
least. Just before the trial the executors brought 
this clerk up to London, and asked him to write 
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on a piece of paper, “‘ This is a speciman of my 
handwriting’’; they then called as a witness 
Mr. Walter de Grey Birch, an expert from the 
British Museum, and a man of eminence and 
absolute integrity, who said that the pencil letter 
was not written by the man who wrote, “ This is 
a speciman of my handwriting.” I had the good 
luck to cross-examine him. The task was easy. 
I asked him to take the photograph of the “ will”’ 
with the pencil writing appearing upon it, and to 
compare with it some ten or a dozen specimens 
of the clerk’s handwriting. I handed up to him, 
without any comment, the way-bills and original 
documents which had been written by the clerk, 
and then asked whether the man who wrote 
“This is a speciman of my handwriting” had 
written the letter. He, of course, answered 
“No.” I then said, ‘‘Who did write~ that 
letter ?”’ and he replied, ‘‘ Undoubtedly the man 
whose handwriting is on the documents which 
you have been showing tome.” This established 
proof of the fraud, if anything more had been 
wanting than the letter itself. 

The compromise was set aside; the nephew 
allowed the next-of-kin to keep the third he 
originally had, and secured for himself the balance 
of the estate. The principal persons concerned 
were afterwards prosecuted at the Old Bailey, 
and one or more of them were convicted. It 
is evident that but for the remarkable coincidence 
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of the pencil writing coming back, nothing would 
have been discovered to afford the slightest ground 
for upsetting the will and attacking the com- 
promise. There was one rather curious incident 
in connection with the case. Whalley, the 
testator, was suspicious of the chastity of the girl 
Emma whom he called his niece, and some few 
weeks before his death he obtained from her a 
document in the form of an oath saying that she 
was a chaste girl. In the first trial, the “ sister,” 
as she was called, of the nephew had not taken 
much part. She was not altogether friendly with 
the young man, but after the settlement, when the 
matter was being further investigated, she told 
the solicitor of this circumstance. The house 
occupied at the time of his death by Whalley was 
empty, save for a considerable amount of waste 
paper, on careful examination of which there was 
found this statement in the nature of an oath 
written on a scrap of paper. 

The case at the time created considerable sen- 
sation, and I was much complimented on my reply, 
in which I compared the pencil writing in the letter 
with the handwriting on the wall in the Book of 
Daniel, and showed how, as I have said, the 
statement which induced the testator to think 
that he was signing a letter that the nephew 
might know his wishes was the means by which 
the fraud was both rendered possible and brought 
to light. 
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Lockwood, afterwards Sir Frank Lockwood, 
who was one of my most intimate friends, and 
practically a contemporary, was a great character. 
Many good stories of him have been told in his 
* Life? and other publications. One incident 
which actually occurred I have never seen recorded 
in print, but it was known to many of us at the 
time. He was junior to Sir Henry James in a 
divorce suit, in which the respondent was charged 
with cruelty. Cruelty charges are often of a 
very vague character, but in this case it was 
alleged by the wife that the respondent had 
thrown a heavily bound book at her which cut 
her head open. The specific date and place 
were given, so the matter was one which had to 
be dealt with. When they went to consultation, 
Sir Henry James said to Lockwood: “‘ We must 
have some explanation of this incident of the 
respondent cutting the petitioner's head open 
with a book.’ Accordingly, the respondent, who 
was an officer in the army, was told by Sir Henry 
James that they wished to know what explanation 
he could give of this incident, because it was very 
grave, and was, apparently, substantiated by facts. 
After hesitation, the respondent said: ‘‘ Well, Sir 
Henry, all I can say is that we had a few words, 
and I was turning over the leaves of a book, 
when it flew out of my hand.” Frank Lockwood 
interposed quietly: “ From a circulating library, 
I suppose ?”’ 
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Sir Frank Lockwood’s caricatures are well known 
to others than members of the profession, since a 
large number of them have been published in the 
“Frank Lockwood Sketch-Book.” The interest- 





AN OLD FRIEND OF TEMPERANCE. 
(By Frank Lockwood.) 


ing thing was that he drew almost entirely from 

memory; he never looked at the person whose 
likeness he was drawing, and, in fact, his best 
likenesses were frequently drawn in their absence. 
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His caricatures of the late Lord Coleridge were 
striking illustrations, while his clever sketch of 
Mr. Justice Day was made while he was sitting 
next me at mess on the North-Eastern Circuit. 








MR. JUSTICE DAY. 
(By Frank Lockwood.) 


Mr. Justice Day was not present at dinner or 

even at the Assizes, and Lockwood said to me: 

‘‘T have never been able to draw Day properly. 

I think I could draw him now in his Inverness 
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cape.” He picked up the dinner menu, on which 
the original sketch is made, and in less than 
two minutes he had drawn the admirable likeness 
which appears on page 48 of the “ Frank Lock- 
wood Sketch-Book.”’ Strangely enough, he told 
me that his daughter, Miss Lucy Lockwood, now 
a distinguished artist, had the same gift. 
“My girl’s drawing-mistress once said to me, 
* Your daughter is a very curious young lady, Mr. 
Lockwood.’ I said, ‘Why?’ ‘ Well,’ said the 
drawing-mistress, ‘ if I tell her to draw the jug that 
is on the table, she will draw it all wrong; but if I 
tell her to draw the jug she saw yesterday, she will 
draw it perfectly correctly.’”? Lockwood told 
me there were many people whom he could not 
caricature, and that for ten years he had tried to 
draw me, and had always failed until we were 
associated as opposing Counsel on the Parnell 
Commission, after which date he produced many 
caricatures in which I appeared. One of the best, 
and one which is an admirable illustration of his 
art, was the sketch of me presiding at a breakfast 
given to some colonial and foreign Bishops by 
Mr. Clode, the well-known Solicitor to the War 
Office. It took place at Merchant Taylors’ Hall 
in 1887, and the following day I received the 
caricature which I have reproduced in this book, 
and which also appears on page 32 of the “ Frank 
Lockwood Sketch-Book.” Many years later he 
was my junior in a patent case relating to the 
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BREAKFAST TO COLONIAL AND FOREIGN BISHOPS. 


(By Frank Lockwood. ) 
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manufacture of boot-making machinery. During 
the trial he produced several caricatures, among 
them the one of myself which I have reproduced, 
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(By Frank Lockwood.) 


and a very clever drawing of a witness which 
appears on page 52 of the ‘‘ Frank Lockwood 


Sketch-Book.’’ 
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In the year 1883 I received a most pressing 
invitation to stand as candidate for the University 
of Cambridge in the event of there being a 
vacancy. The invitation was supported by many 
members of the University, and it was a great dis- 
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appointment to me that I did not feel able to 
accept it; but, after consulting the late Mr. 
Edward Stanhope and other leaders of the Con- 
-servative party, I was advised that I ought not 
to go back upon my promise to contest the Isle 
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of Wight in the Conservative interest, which I 
had undertaken to do in the year 1881. Of 





THE DAY BEFORE ASCOT, 1889. 
(By Frank Lockwood. ) 


course, had I been elected as member for the 
University, I should have been saved a great deal 
of hard work in connection with politics. 


CHAPTER VI 
WORK AS ATTORNEY-GENERAL 


In July, 1885, while I was standing as Conserva- 
tive candidate for Launceston, I was appointed 
Attorney-General by Lord Salisbury. This was 
a great and almost unprecedented honour. I 
had never been a Member of Parliament nor 
Solicitor-General, both of which positions are 
usually first occupied by anyone aspiring to be 
Attorney-General. The only precedent that I 
know of was in the case of Lord Ellenborough, 
who, as Mr. Law, was appointed Attorney- 
General in 1801, without having been Solicitor- 
General, and also, I think, without having even 
been in the House of Commons. He like myself 
was aCarthusian. I was duly returned as member 
for Launceston in succession to Sir Hardinge 
Giffard, on his appointment as Lord Chancellor. 
Within ten minutes of taking my seat I under- 
went what was to me a very severe trial. I had 
to reply to Mr. Gladstone on the motion relating 
to the right of Mr. Bradlaugh to take the oath. 
I need not say that I was terribly nervous, and 
_ it certainly was a great ordeal for a young man 
who had never been in the House of Commons 
135 
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except as a spectator. I was received with much 
kindness, and was congratulated by my friends 
on a successful début. 

For the rest of the session, and for several ses- 
sions afterwards, when I was representing the 
Isle of Wight, I devoted my attention to my 
duties as Attorney-General in dealing with 
Government Bills and amendments. 

My appointment, under the circumstances, did 
not pass without protest, and the somewhat un- 
usual course was taken by one or two members 
of the Bar of writing letters to the Prime Minister, 
objecting to the appointment; but I am bound to 
say that, when appointed, the whole profession 
treated me with the greatest loyalty, and par- 
ticularly my old and distinguished friend, Sir 
Edward Clarke, then Mr. Clarke, who was among 
those who had criticised Lord Salisbury’s action. 
Sir John Gorst became Solicitor-General. He 
was on the Northern Circuit, and a very dis- 
tinguished lawyer, having worked a great deal 
with Sir John Holker when he was Attorney- 
General, Our connection as law officers only 
lasted for six months, but his experience, both as 
a barrister and Member of Parliament, was of 
great service to me. I was at this time at the 
zenith of my career at the Bar. I had for ten 
years enjoyed an enormous practice, and I con- 
tinued to take private practice, though I was 
Attorney-General, up till the year 1895, when, 
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at the request of the Government of the day, I 
consented to forego the right to do so. Sir 
Edward Clarke, who had been my Solicitor- 
General from 1886 to 1892, refused to accept 
office again on these terms. 

Perhaps it may be convenient here to deal 
with the question of the law officers taking 
private practice. The position of Attorney- 
General is one of great dignity, and his duties of 
the highest importance, as he has to advise the 
Government of the day on all legal questions. Up 
to the year 1895 the Attorney-General, as leader 
of the Bar, took as much practice as he chose to 
do, consistent with his duties as law officer. In 
my case I not only commanded the cream of the 
work on the common law side, but led in many 
patent cases in the Chancery Courts. I always had 
the assistance of most able juniors, both silk and 
stuff, while the dates of my cases were fixed to 
suit my convenience, and everything was done to 
make the position of the Attorney-General, as 
far as private practice was concerned, as easy 
as possible. I am bound, however, to say that 
during the seven and a half years in which I took 
private practice while holding the office of 
Attorney-General, the work of the law officers 
increased enormously. In old days, prior to 
1880, the Attorney-General was only consulted in 
really important matters. Sir William Bovill told 
me that he was not expected to attend the 


138 RECOLLECTIONS OF BAR AND BENCH 


ordinary divisions in the House of Commons 
unless specially summoned, but there was a grow- 
ing tendency from 1890 to 1895 to consult the 
law officers more frequently, and to throw upon 
them the responsibility of drafting Bills and 
amendments to Bills; consequently I felt that 
there was considerable weight in the arguments 
used by the Government, that the time of the 
law officers was too much occupied by their 
official work to enable them, with advantage to 
themselves or with justice to the Government, 
to take private practice. 

I, however, drew the line at one point. It was 
at first proposed that the law officers’ fees for 
contentious business on behalf of the Government 
should be covered by a lump sum added to the 
salary. This alteration appeared to me to be open 
to such grave objection that I protested, and 
succeeded in convincing the Government that I 
was right. I will briefly state my reasons for 
protesting which hold good to-day. It is very 
seldom that the two law officers have had the same 
experience in all classes of cases. The Govern- 
ment of the day is frequently engaged in litigation, 
and. ought to be represented by the best talent of 
the Bar. Take, first, criminal work, in which 
the law officers have constantly to prosecute. I 
have known law officers who had never been in 
a criminal court in their lives, and whose appear- 
ance to conduct prosecutions resulted in disaster. 

i 
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Then with regard to Admiralty work. Govern- 
-ment ships are not infrequently made parties in 
collision cases ; yet I have known law officers who 
had never been in an Admiralty Court. Then, 
again, I have known cases, though perhaps not so 
frequently, in which the Government of the day 
have insisted on outside assistance being obtained 
in patent cases, that they might be properly 
represented; and similarly I might refer to fore- 
shore cases, and many other forms of litigation. 
If the Government is entitled to the services of 
the law officer in a contentious matter without 
payment beyond his salary, the country would 
never allow the extra expense of employing speci- 
ally qualified counsel to be incurred. The Gov- 
ernment proposed to add £3,000 to the salary of 
each of the law officers. As far as the amount 
was concerned, no objection could be taken to it. 
The main objection would be the difficulty of ob- 
taining suitable counsel to conduct Government 
business. Then, again, constant difficulties would 
arise owing to the fact of no brief fee being paid 
co nomine. The Government recovers in the 
course of a year a considerable amount in costs 
from litigants who would not unnaturally object 
to being charged with a fictitious brief fee. I will 
not, however, pursue further the difficulties which 
would be opened up. They will be obvious to 
barristers and solicitors of experience. I should 
not have referred to the matter at such length 
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but that I have once or twice seen it referred to 
since the proposition was abandoned in 1895; and 
should the idea of a fixed additional salary be 
again revived, I should like my reasons against 
its adoption to be considered. 

In the year 1885 I appeared for the trustees 
of the British Museum in an action brought 
by a gentleman who had been refused admission 
to the library. The case was not of any great 
importance, except as establishing the right of 
the trustees to exclude persons to whom reason- 
able objection could be taken. 

In 1893, during the time I was out of office, I 
appeared against the trustees for a Mrs. Martin, 
who complained that she had been libelled by 
the trustees by reason of the fact that they had 
placed a book which she considered defamatory 
to herself upon the shelves of the library at the 
Museum. The action was tried before Baron 
Pollock. Sir Charles Russell, then Attorney- 
General, appeared for the trustees, and con- 
tended that their action in obeying the Act of 
Parliament by placing a book on the shelves of 
the British Museum Library could not properly 
be made the foundation for an action for libel. 
Baron Pollock at first took a strong view in 
favour of the plaintiff, but wiser counsels pre- 
vailed, and ultimately he gave judgment for the 
defendants, on the ground that the act of placing 
a book upon the shelves of the library did not 
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amount to a publication. The case went to the 
Court of Appeal, which affirmed the decision, the 
trustees, who were very anxious to hold the judg- 
ment, expressing regret through their counsel 
that Mrs. Martin had reason to complain of the 
contents of the book. Any other result’ would 
have been lamentable. The trustees of the British 
Museum are by statute obliged to receive and 
keep many thousands of books every year, besides 
newspapers and other documents, and if their 
duty to allow persons access to the books and 
papers could have been made the subject of an 
action for libel, it would have been almost im- 
possible for them to discharge their duties. 

In the year 1886 I was counsel in the House of 
Lords for the Corporation of Huddersfield, who 
supplied water to the town of Huddersfield, 
and were defendants in an action in which injury 
from lead-poisoning was alleged. Lord Herschell 
had been counsel in the earlier stages of the 
litigation, but was Lord Chancellor at the time 
of the appeal to the House of Lords, and this 
led to my being retained in his place. 

Mr. Justice Mathew, who presided at the trial, 
and the Court of Appeal had given judgment for 
the defendants, the Corporation of Huddersfield. 
Though the case was of great importance, I do 
not refer to it for that reason, but rather as illus- 
trating the curious differences of opinion which 
sometimes occur among great lawyers. It was 
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originally argued in the House of Lords before the 
Earl of Selborne, Lord Watson, and Lord Fitz- 
gerald. They differed in opinion, the two former 
wishing to reverse the decision, the latter to affirm 
it. Several weeks after the argument, Lord 
Fitzgerald, who met me in the lobby of the 
House of Commons, said: “Mr. Attorney- 
General, you will have to argue that case of 
the Huddersfield Corporation again. I am stand- 
‘ing out.” Accordingly it was re-argued before 
the same three peers, with the addition of 
Lord Blackburn, Lord Bramwell, Lord Hals- 
bury, and Lord Ashbourne, and when judgment 
was delivered, it was found that all the Lords who 
were called in to hear the case on the re-argument, 
together with Lord Fitzgerald, were in favour of 
the Corporation, thus supporting the view taken 
by Mr. Justice Mathew and the Court of Appeal. 
Had the decision been given after the first argu- 
ment, there would have been a majority of two to 
one in favour of the appellant; whereas after the 
second argument there were five Lords for the 
respondent and the same two only for the 
appellant. 

In the years 1888 and 1889 a great part 
of my time was occupied by appearing for 
The Times on the Parnell Commission. I was 
assisted by Sir Henry James, Mr. J. P. Murphy, 
Q.C., Mr. Atkinson, Q.C., of the Irish Bar, now 
Lord Atkinson, Mr. W. Graham, and Mr. Stephen 
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Ronan. My first connection with the matter was 
as counsel for The Times in the action brought 
against that newspaper by Mr. O’Donnell, M.P. 
I knew nothing at that time of the matters which 
formed the subject of such lengthy investigation 
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(By Frank Lockwood.) 


before the Commission, but I did refer to, and 
produce, certain letters, some of which were then 
alleged, and were afterwards. proved before the 
Commission, to have been forgeries. Of this fact 
I was, of course, ignorant until nearly two years 
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afterwards. The Commission was appointed be- 
cause there was a strong section in the House 
of Commons, particularly among the Liberal 
Unionist members, who considered that there 
ought to be a public inquiry into the truth of 
the allegations contained in certain articles which 
appeared in the columns of The Times, under the 
name ‘ Parnellism and Crime.’’ Many—myself 
among the number—thought that Mr. Parnell and 
the other persons charged should have been left 
to their remedy in the courts of law, but they 
declined to take any proceedings. Hence the view 
taken by a considerable body of the Members 
of Parliament that there ought to be a special 
inquiry. 

Beyond stating the fact that I was very un- 
willing to appear as counsel on the Commission, 
I cannot, without breach of confidence, disclose 
my reasons for not wishing to appear. Strong 
pressure was put upon me by Her Majesty’s 
then Government—pressure which I could not 
well resist—and, in consequence, I had the leading 
brief for The Times. 

The Commission, which was appointed by Act 
of Parliament, consisted of Lord Hannen, Mr. 
Justice Day, and Mr. Justice A. L. Smith. It 
commenced its sittings on October 22nd, 1888, sat 
through the greater part of the year 1889, and 
made its report early in the year 1890. 

The allegations made in the articles on 





A PILLAR OF COUNSEL. 


(By Frank Lockwood.) 
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‘ Parnellism and. Crime” ranged over a large 
number of subjects, and involved a detailed and 
lengthy inquiry into the causes of agitation, 
boycotting, and other breaches of the law in 
Ireland. There was, in addition, the all-impor- 
tant question—which was quite a separate branch 
of the inquiry—namely, the authenticity of the 
letters alleged to have been written by Mr. 
Parnell. Upon this part of the case—namely, 
the genuineness of the letters—a man named 
Piggott, who, as it afterwards appeared, was a 
most disreputable character, was called as a wit- 
ness to prove the authenticity of some of the most 
important of them. He was cross-examined in a 
masterly manner by Sir Charles Russell, and com- 
pletely discredited. After leaving the witness- 
box, he quitted London and England, and was 
traced to Madrid, where he committed suicide. i 
on behalf of The Times, withdrew all the allega- 
tions founded on the letters, which The Times 
had believed to be genuine, and so many of the 
allegations in “‘ Parnellism and Crime”? as depended 
upon these letters also disappeared from the case. 
There was, however, a mass of detail bearing 
upon the other very serious allegations, which 
had to be investigated. Sir Henry James ex- 
pressed the wish to reply upon this part of the 
case, and I readily assented to this course. He 
was very senior to me in standing, and I only 
led him because I was Attorney-General. My 
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work in the Parnell Commission, which lasted for 
eighteen months, was exceptionally heavy, and 
though I did not at the time feel the effects of it, 
I have no doubt it took a great deal more out of 
me than I was willing to admit. I was the subject 
of constant attacks in the Irish Parnellite Press, 
but this was no new matter to me, and never 
caused me a moment’s anxiety. 

In the course of the debate prior to the passing 
of the Bill appointing the Special Commission, an 
incident occurred which was a striking example 
of the way in which Mr. Gladstone could bring 
himself to believe, and believe honestly, in a state 
of things which was entirely erroneous. It occurred 
in the following way: While the debate was pro- 
ceeding, Mr. Gladstone said that he quite under- 
stood why Mr. Parnell and the other Irish members 
had not taken legal proceedings against The Times, 
because he (Mr. Gladstone), when Commissioner to 
the Ionian Islands, had been charged by The Times 
with high treason, and he had then been advised 
by Mr. Freshfield and Mr. Stuart Wortley, “‘ who, 
the Attorney-General would admit, were among 
- the first authorities on such matters,’ that there 
was no chance of his obtaining a verdict against 
The Times. I had to follow Mr. Gladstone in 
debate, and referring to this part of his speech 
said that I was sure there must be some mistake, 
for if the right honourable gentleman had been 
charged with high treason, he could undoubtedly 
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have obtained a verdict with heavy damages; but, 
I added, I had: little doubt that The Times had 
said something of a general character, to which 
the innuendo of a charge of high treason could 
not properly be applied. The debate was ad- 
journed, and was resumed two days afterwards— 
I think on a Friday. We had looked up the 
report in The Times, and found that it was 
exactly what I had imagined, namely, a general 
statement, not involving any real charge of 
treason, or any charge at all, but that it was 
one of those vague statements which might well 
occur in discussing a political question, and es- 
pecially a question like that of the Ionian islanders. 
If I remember right, the words were to the effect 
that the Ionian islanders went perilously near 
treason, and that the right honourable Commis- 
sioner, Mr. Gladstone, could not resist the tempta- 
tion of apparently supporting them. In the debate 
Sir Henry James spoke, and gave a true account 
of what had been said by The Times. Mr. Glad- 
stone, however, at once interrupted him, and 
repeating the words he had previously used to 
me, stated that he had been advised by Mr. 
Freshfield, the eminent solicitor, “whom the 
Attorney-General will admit to be one of the first 
authorities on the subject,” that he had no chance 
of obtaining a verdict against The Times. Here, 
as far as 1 was concerned, the matter would have 
ended, but on the Saturday evening I received a 
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letter from Mr. H. Freshfield, of Kidbrooke Park, 
near Tunbridge Wells, to the effect that, whilst 
he was very much flattered by the complimentary 
way in which Mr. Gladstone had spoken of his 
late brother, he thought it right to tell me that 
his brother died two years before Mr. Gladstone 
went to the Ionian Islands as Commissioner. I 
scarcely knew what to do in the matter, so I 
consulted my leader, Mr. W. H. Smith, who 
asked me what course I proposed to follow. I 
said that Mr. Gladstone was an old man, and I a 
very young one, and that my inclination was not 
to bring his mistake to the notice of the House. 
Mr. Smith said that such a course would be very 
generous, and that Mr. Gladstone would not have 
treated me in the same way had I made the mis- 
take; but, after consideration, he thought that I 
was right. “‘ But,’’ I said, ‘‘I must let Mr. Glad- 
stone know what I have been told.” Accordingly, 
when the House met on the following Monday, I 
went to my seat on the Government bench. Mr. 
Gladstone came in twice, but did not make any 
sign to me. When he left the House for the third 
time, I followed him out, and went to the room 
which he used to occupy behind the Speaker’s 
chair, next to the ladies’ gallery staircase. There 
was someone talking inside—I do not know who it 
was—and I knocked at the door. Mr. Gladstone 
himself came out. The moment I saw him I said: 
“I came to speak to you about a letter I have 
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received.” Mr. Gladstone replied: ‘‘ What! has 
he written to you? I should have thought he 
might have been content with writing to me.” 
I thought to myself: ‘‘ Then in that case it is very 
doubtful whether I should ever have heard any- 
thing about it.” ‘‘ Well,” he said, “ you have hit 
me very hard. I cannot account for it. I had 
the distinct impression that I had consulted Mr. 
Freshfield, and that he had given me the advice 
which I have repeated. But I am going down to 
_ Hawarden at Easter, and I will search through 
my diaries and endeavour to see how I came to 
make such a blunder.” I merely said to him 
that I thought he ought to be in possession 
of the facts. He was obviously very much 
relieved, and our interview ended. He never 
mentioned the subject to me again until quite 
two years later, when one afternoon, as he was 
voting with the Government, I passed. him where 
he was sitting down in the Government lobby. 
The moment he saw me he said: “Oh, Mr. 
Attorney! I have never been able to get to 
the bottom of that’mistake I made. I could 
not find anything which gave me any ¢X- 
planation. I searched my books, diaries, and 
memoranda, but they threw no light on what I 
believed to have been the case.” Here the matter 
ended. I have often wondered whether I was 
right in neglecting to inform the House of the 
mistake he had made, but, upon the whole, I 
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think I was. At any rate, it was a more generous 
attitude to assume, and I acted on Mr. Smith’s 
advice, having previously told him that I was 
quite prepared to make a statement of the matter 
in the House if he thought that I ought to do so. 
In the year 1889 occurred one of the most extra- 
ordinary incidents in my career or in that, I 
am sure, of any other barrister. I was still 
engaged on the Parnell Commission, when on 
March 22nd, 1889, Sir William Harcourt made a 
furious attack in the House of Commons upon ~ 
my conduct of the case. I really do not believe 
that he originally meant to attack me personally. 
Half an hour before the debate he had seen me 
in the library, and had said that he hoped I 
would understand that he had no intention of 
bringing any personal charge against me. What 
caused the change in his conduct I do not know, 
but probably it was that he found that without a 
personal attack he could not make out a case 
or satisfy the Irish members. Be it as it may, in 
the course of his speech he did make several gross 
charges against me. I do not propose to refer 
to them at length, beyond stating that he alleged 
that I knew before I called Piggott that he 
was not a witness of truth; that I personally had 
been a party to attempts to obtain evidence; 
and, finally, that an apology which I had made 
on behalf of The Times when the case founded 
on the forged letters broke down was, to quote 


@ 


WORK AS ATTORNEY-GENERAL 153 


his words, “ an outrage on good sense and good 
feeling, and was the work of a pettifogging and 
cozening knave.” This quotation will show the 
character of the Attack. I answered at once in 
a speech which carried the minds of all im# 
partial listeners with me and here, as far as I 
was concerned, the matter ended. 

But the result was one which no one had 
foreseen, and least of all Sir William Harcourt 
and those who had attacked me. There was, a 
few days later, a meeting of the Bar, at which 
as Attorney-General I had to preside. It was 
held in Lincoln’s Inn Hall, and under ordinary 
circumstances would have been attended by 
some forty or fifty barristers. When I arrived 
to take the chair, the great Hall of -Lincoln’s 
Inn was three parts full, and I received a 
tremendous ovation. After the business, which 
was almost formal, had been transacted, a vote 
of thanks to me was moved by Mr. Sam Pope, 
the leader of the Parliamentary Bar, and a 
leading member of the Northern Circuit. He was 
opposed to me in politics, and only knew me as a 
brother-member of the Bar. I venture to quote 
Mr. Pope’s speech as it was reported in the Press, 
because it will show how thoroughly unfounded the 
Bar considered the attack upon me to have been: 


“Mr. Attorney-General and Gentlemen, I ask 
leave to propose a vote of thanks to the Attorney- 
General for presiding over this meeting. (Loud 
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and prolonged cheering.) It has always appeared 
to me to be one of the finest characteristics of the 
English Bar that, widely differing as we do in 
opinion, and frequently inevitably brought into 
personal conflict, we are yet able to preserve the 
respect and admiration—I may almost say the 
affectionate regard—-we entertain for the leader 
of the profession. (Cheers.) Of course, they are 
subject to criticism. As an old member of the 
Northern Circuit, I should be very reluctant to 
relinquish the right of the junior to criticize the 
performance of his senior. (Cheers and laughter. ) 
I dare say everyone of us in times past, and even 
yet occasionally, feels that if he had the oppor- 
tunity he could conduct a particular case with 
much greater dignity and ability than those who 
are in charge of it. (Laughter.) But, at least, 
we generally are able to distinguish in our criti-- 
cisms between errors of judgment and personal 
or professional misconduct. (Cheers, again and. 
again renewed.) Those of us who enjoy the 
honour of the personal friendship of Sir Richard 
Webster (cheers) know what a good, true, and 
loyal comrade he is (loud cheers), absolutely 
incapable of intentional cruelty or of profes- 
sional disgrace or dishonour. (Cheers.) And 
those to whom he is only the Attorney-General, 
the acknowledged head of our great profession, 
may rest well assured that the high traditions 
and integrity and honour of that profession will 
never be tarnished in his hands. (Loud cheers.) 
I am of those who intensely disagree with the 
Attorney-General’s opinions (laughter and cheers), 
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but I move that we, as members of the Bar, 
thank him for coming among us to-day as our 
official and recognized head.” (Loud cheers.) 


The motion was seconded by Sir James Parker 
Deane in the following terms: 


“Gentlemen, I have the greatest pleasure in 
seconding this motion of a vote of thanks to the 
Attorney-General. There is an enormous ad- 
vantage which I have over the great majority of 
you, and that is the advantage of seniority. There 
probably is not a man in this room, or very few 
in this room, who have known the Attorney- 
General so long as I have professionally, and to 
that I may add, with his permission, there are not 
very many of you who have enjoyed his personal 
friendship—I say enjoyed his personal friend- 
ship—more than I have. (Cheers.) From almost 
his first admission to the Bar I have known him. 
I believe that the very last brief which it was my 
good or ill fortune to hold I held under his leader- 
ship. In private and in public I have unceasingly 
and without a murmur of doubt admired him. 
I am not going to add one word to the very 
eloquent words which my friend Mr. Pope has 
addressed to you. With all my heart I second 
that vote of thanks in this very large meeting of 
the Bar.” (Loud cheers.) 


The matter, however, did not end there. Several 
of the leading solicitors asked me to allow myself 
to be entertained at a banquet given in my honour, 
that they might express their absolute disapproval 
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and their opinion of the unfairness of the attack. 
This dinner took place on May 29th, 1889, and 
was attended by nearly 400 solicitors, including 
not only the leading practitioners in London but 
also a number of others from the country, with 
many of whom I was unacquainted, and by 
whom I had never been instructed. The chair 
was taken by Mr. Gregory, senior partner in 
Messrs. Gregory and Rowcliffe, who was the 
acknowledged head of the solicitors’ profession. 

A few weeks after the dinner Mr. Gregory 
sent me a memorial, which I now have, signed 
by practising solicitors in London and the 
provinces, which stated that ‘the following 
solicitors, 3,810 in number, desire to assure the 
Attorney-General of their respect and esteem, and 
to express their cordial sympathy with him in 
the unwarranted personal attack recently made 
upon him in the House of Commons.” 

A silver bowl sent me in memory of the 
occasion is among my most treasured posses- 
sions, and bears the following inscription: 


“Presented to Sir Richard ER. Webster, H.M. 
Attorney-General, in remembrance of the banquet 
given to him by over 3,800 solicitors as a 


mark of their confidence, respect, and esteem. — 
29th of May, 1889.” 


Finally at the annual dinner given by the Lord 
Mayor to the Bar in that year, when my name 
was called out, I received a reception such as 
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I have never witnessed before or since. The 
cheering lasted fully five minutes. 

One of the most important cases in which I was 
ever engaged, and which went to the House of 
Lords, was the case of Vagliano v. the Bank of 
England, in 1888. It was an action brought by 
Mr. Vagliano, the head of a commercial firm in 
England, to recover the sum of upwards of 
£70,000 from the Bank. The Bank of England, 
in their defence, alleged that they had paid a 
large number of bills accepted by Mr. Vagliano, 
and that they were entitled to debit his account 
with the amounts of these bills on the ground 
that they could treat them as being payable to 
bearer. The acceptances to the bills were genuine, 
but the names of all the other parties were 
fraudulent, being inserted by the fraud of one or 
more clerks in Mr. Vagliano’s employ. The Bank 
of England based their defence upon a section of 
the Bills of Exchange Act, which provided that 
if the drawer of a bill was a fictitious person, the 
bill could be treated as being payable to bearer. 

I was counsel for the Bank of England, with 
Mr. H. D. Greene, Q.C. The plaintifis were 
represented by Sir Charles Russell and Mr. 
Finlay, now Sir Robert Finlay. The difference 
of opinion given by the various Judges was re- 
markable. The case was tried before Mr. Justice 
Charles, who entered judgment for the plaintiff. 
In the Court of Appeal, Lord Esher, the then 
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Master of the Rolls, who took a great interest in » 
the case, summoned a full Court, consisting of 
himself and the five Lords Justices—Cotton, 
Lindley, Bowen, Fry, and Lopes. All these five 
Judges dissented from the judgment of the 
Master of the Rolls and took the same view as 
Mr. Justice Charles, with the result that the 
appeal was dismissed. Up to this point there 
were six Judges in favour of the plaintiff and 
one in favour of the Bank. 

We then appealed to the House of Lords in 
1891, and I found myself at once in a position 
of difficulty because the reasoning of Lord Esher, 
the Master of the Rolls, in favour of the Bank 
of England was such that I could not adopt it as 
part of my argument; consequently, in arguing 
the case, I had practically no judicial opinion in 
my favour. In the House of Lords eight Peers 
sat, and after an argument lasting several days, 
judgment was given for the appellants, the Bank 
of England, by a majority of six to two. The 
Peers who supported the appeal were Lord 
Chancellor Halsbury, Lords Selborne, Watson, 
Herschell, Macnaghten, and Morris, and the two 
dissentients were Lords Bramwell and Field, so 
that in the end there were eight Judges in favour 
of the. plaintiff and seven in favour of the 
defendants, but, of course, the view of the 
majority in the House of Lords prevailed. This 
decision was a great triumph for us as counsel 
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for the Bank. There were special grounds on 
which the judgment for the appellants could be 
supported, and I thought the judgment of the 
House of Lords on the main question was also 
right; but subsequently the point in question 
arose incidentally before me on one or two occa- 
sions while sitting as Chief Justice, and I was 
led to doubt the justice of the decision. It has, 
however, been followed, and must now be taken to 
be “correct. I know of no other case in which 
there was so large a majority of Judges who had 
expressed opinions adverse to the view entertained 
by the House of Lords. 

In the year 1891 occurred the case known as 
the Spinning House case. A girl, Daisy Hopkins, 
living in Cambridge, had been arrested by the 
University authorities for breaking the rules laid 
down by the University as to girls walking with 
undergraduates; she was then taken by the 
Proctor and his bulldogs to the Spinning House, 
which was the University prison. A motion was 
made for a writ of Habeas Corpus to obtain 
her release on the ground that the University 
authorities had no jurisdiction... The case was 
argued before Lord Chief Justice Coleridge and 
Mr. Justice A. L. Smith, afterwards Lord Justice 
and Master of the Rolls. Lord Coleridge, who was 
very much opposed to the special jurisdiction of 
the Universities, whether Oxford or Cambridge, 
took a very strong view, both against that juris- 
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diction and upon the merits. In the end the rule 
was made absolute on a somewhat strange ground. 
The Court held that as the warrant under which 
a person was arrested must contain a statement 
of the charge upon which the arrest was made, 
it must disclose some offence known to the criminal 
law. In the proceedings, as they were before the 
Court, the charge was stated to be that of walking 
with an undergraduate. This, of course, was 
thoroughly understood by the University author- 
ities, for whom I appeared, to mean such conduct 
as was reprehensible, and not justified by any 
lawful excuse. J argued in vain that the lan- 
guage must be construed in the way in which it 
was understood by the persons who used it, and 
that this was a charge of improper conduct on 
the part of the girl, or, at any rate, conduct 
which, in the University of Cambridge, was for- 
bidden by lawful authority. I, however, failed 
to satisfy the Court, and, as I have said, the rule 
was made absolute. 

Daisy Hopkins brought an action for unlawful 
imprisonment against the University authorities, 
who were very anxious that I should go down to 
the Assizes and defend the case; but in the exercise 
of my judgment I felt that this would be unwise, 
as attaching undue importance to the proceed- 
ings, and accordingly declined to accept the brief. 
Mr. J. P. Murphy, Q.C., and Dr. Cooper, a local 
barrister at Cambridge, were counsel for the plain- 
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tiff. Objections having been raised to the trial 
taking place at Cambridge, it was agreed, after 
discussion, that the venue should be changed to 
Ipswich. Mr. T. R. Kemp, Q.C., and Mr. Raw- 
linson were counsel for the defendants. Before 
the case came on I saw Kemp and Rawlinson, and 
* went thoroughly into the matter with them, and 
agreed with them as to the line of defence. The 
jury who tried the case at Ipswich Assizes found 
for the defendants, taking the view that the girl 
was lawfully arrested for breach of the statutes of 
the University, which were binding upon her. 

In the year 1886 I was counsel for the petitioner 
in the case of Scott v. Sebright, which at the time 
attracted considerable attention. The action was 
brought by a Miss Scott to annul a marriage 
which had taken place before the Registrar, on 
the ground that the ceremony was brought about 
by fraud, terror, fear, and duress. Up to that 
time, although the point had more than once 
arisen, it had never been held that the doctrine 
by which a contract may be set aside on the 
ground of fraud could ‘be applied in respect of 
a claim to revoke a contract of marriage. Mr. 
Justice Butt, who tried the case, applied the 
principle to such a contract, and set aside the 
contract of marriage which had taken place, and 
decided in favour of the plaintiff, dismissing the 
respondent’s counter-claim for the enforcement of ~ 


conjugal rights. There is not the smallest doubt 
ll 
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that justice was done, and the doctrine was 
properly applied to such a case as this, though 
it was considered by many experienced lawyers 
that the decision was doubtful. 

In the year 1888 I was instructed on behalf of 
Dr. Temple, the then Bishop of London, to resist 
proceedings which were taken in the Queen’s 
Bench for a rule for a Mandamus to compel him 
to entertain an application respecting the then 
recently erected reredos at St. Paul’s Cathedral. 
Objection had been taken to the erection of the 
reredos, which is a magnificent piece of work, and 
cost many thousands of pounds. The application 
for a Mandamus was made in November, 1888, by 
Mr. Allcroft and three other inhabitants of the 
London Diocese. In June, 1889, the rule was 
made absolute by a majority of the Court, Chief 
Justice Coleridge and Mr. Justice Manisty, Baron 
Pollock dissenting. The Bishop appealed against 
this decision, and I argued the case in the Court 
of Appeal before Lord Esher, Master of the Rolls, 
and Lords Justices Lindley and Lopes. The 
Court of Appeal reversed the decision of the 
Divisional Court, holding that the Bishop had 
not declined any jurisdiction given him under the 
Public Worship Regulation Act of 1874, nor 
exceeded his jurisdiction in considering matters 
which were beyond the circumstances of the case. 

I found from the commencement of the pro- 
ceedings that Lord Coleridge took a very strong 


WORK AS ATTORNEY-GENERAL 163 


view against me, expressing his opinion that the 
Bishop ought to entertain the application. Some 
of his observations made from the Bench were 
very characteristic. On one occasion he said to 
me: “Supposing the Bishop said that he was tired, 
or too busy, would that be just cause for refusing 
to entertain applications ?”’ I said: “‘ Certainly 
not, my lord; but you must remember that we 
are dealing with persons of position, who recog- 
nize their responsibilities, and would not be 
likely to give such unfounded reasons for refusing 
to entertain an application.’”” Whereupon the 
Lord Chief Justice replied: “ But, Mr. Attorney- 
General, you must remember that we are not 
dealing here with ordinary individuals; we are 
dealing with Bishops and Archbishops, who do 
not consider themselves bound by the reasons 
which would influence ordinary individuals.” I 
had the advantage in the case of the assistance 
of Mr. Jeune, K.C., afterwards President of the 
Probate, Divorce, and Admiralty Division, and of 
Mr. Lewis Coward, who had great experience in 
ecclesiastical matters. — 

In November, 1890, a similar application was 
made to the Queen’s Bench on behalf of Sir C. R. 
Lighton and others. It was heard before Mr. 
Justice Stephen and Mr. Justice Hawkins, who 
differed, and, in consequence, the rule was not 
granted. This decision was upheld by the Court 


of Appeal. 
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Both appeals were taken to the House of Lords, 
and were argued on April 30th, and May Ist and 
4th, 1891. Their lordships, the Earl of Halsbury 
(Lord Chancellor), Lord Bramwell, Lord Herschell, 
and Lord Hannen, without calling upon the 
counsel for the respondents, affirmed the judg- 
ment of the Court of Appeal, and dismissed the 
appeals. 

As I have already said, my first Solicitor- 
General was Sir John Gorst, M.P., who afterwards 
became successively Secretary to the Treasury, 
Under-Secretary to the India Office, and Vice- 
President of the Council of Education. He was a 
man of great ability and learning, but had not 
met with that success at the Bar which his merits 
deserved. He served with me as Solicitor-General 
from July, 1885, until the change of Government 
in February, 1886. When I was re-appointed 
Attorney-General in August, 1886, Sir Edward 
Clarke was appointed Solicitor-General. He was 
a most able advocate and a brilliant speaker in 
the House of Commons. His speech in reply to 
Mr. Gladstone on the introduction of the second 
Home Rule Bill was one of the most magnificent 
efforts I ever listened to. To my great surprise, 
a few months after his appointment, he made a 
speech in favour of the fusion of the two branches 
of the profession, barristers and solicitors. He 
had never consulted me upon the point, nor, as 
far as I know, anyone else of position; but I need 
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not say that any expression of opinion from him 
carried great weight. I subsequently discussed 
the matter with him, but nothing more came 
of it. 

I am led at this point to refer to the question 
of a possible fusion of the two branches of the 
profession. I have always been, and still am, 
strongly opposed to the idea of fusion, and I 
shall refer to it again by way of illustration when 
dealing with international arbitrations. Dealing 
with the question on its merits, in heavy litigation 
a properly instructed barrister with all the facts 
before him is, in my judgment, the best qualified » 
person to present a case in a way which will 
attract the attention of, and be easily followed 
by, a tribunal which, for the first time, is called 
upon to listen to the merits of the case, whether 
of law or fact. The solicitor who has been en- 
gaged in preparing the brief, and has perhaps 
brooded over it for several months, is apt to 
attach undue importance to particular incidents 
without sufficiently considering their bearing as a 
whole, or their weight in connection with other 
incidents and arguments in the case. I frequently 
discussed the question with Sir Charles Russell, and 
he entirely concurred in my opinion; he held that 
a barrister coming new to the consideration of the 
facts is able to take a more detached view of the 
whole case, and to present it to a fresh mind as 
a complete story, putting the material incidents 
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in their proper order, and not attaching undue 
importance to special facts. 

I asked Mr. Benjamin his opinion on the 
question, he having experienced both systems. 
He said he agreed that for a country with a 
long-established procedure, the English system 
was by far the best; but he thought that for new 
and young countries which had not reached the 
stage of final development, it would be difficult 
to maintain the separation which exists in this 
country, and that it was necessary that lawyers 
should be allowed to conduct cases in court as 
well as to act as solicitors. I can only say that 
in my opinion the existence of a body of men 
who devote themselves solely to advocacy, and 
have little or nothing to do with the cases until 
they are brought to them for conduct in court, 
has been of immense value to our English system 
of jurisprudence. The independence of the Bar 
arising from the absence of any personal interest 
in the success of proceedings has given them a 
position in public opinion which could not possibly 
be attained under any other system. 

In the year 1893 or 1894, I was retained as 
counsel for Mr. Riseley, the well-known musician 
and organist of Bristol Cathedral. A difference 
had arisen between him and the Dean and Chapter 
as to the duties which he ought to perform, and 
the matter was further accentuated by a dispute 
between himself and the Precentor. When the 
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brief was offered to me I did not suppose that my 
client would be.able to pay my fees, as I could 
not leave London except with a special fee of 
three hundred guineas, but to my surprise my 
clerk was informed that money was no object. 
The case was heard in the Court of the Chancellor 
of the Diocese, Mr. Ellicot. Sir Walter Phillimore 
appeared for the Dean and Chapter, and Mr. Lawes 
was with me for Mr. Riseley. Mr. Riseley main- 
tained that he had a freehold office and that his 
duties could not be increased at the wish of the 
Dean and Chapter. There was a good deal of 
feeling in the matter, which might very easily 
have been settled, but the case went to the end, 
with the result that the decision was given in 
favour of the Dean and Chapter. 

In October, 1895 or 1896, occurred the incident 
of the imprisonment or confinement of a China- 
man in the Chinese Embassy in Portland Place 
by instructions of the Government of China. Into 
the merits of the claim of the Chinese Government 
I have no right to enter, but the circumstances of 
his release were so extraordinary that they are 
worthy of record. 

About October 22nd, which was, I think, a Wed- 
nesday, I received a summons from Lord Salisbury 
to see him at the Foreign Office with Sir Robert 
Finlay, my Solicitor-General. The Solicitor- 
General was in Scotland, so I had to go alone. 
Lord Salisbury then told me what I have stated, 
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namely, that it was reported to him that this 
Chinaman was being detained at the Embassy. I 
told Lord Salisbury that if the facts were as he 
narrated them to me, the detention was illegal 
and beyond the right of any ambassador, and 
that the man’s release could be obtained at 
once. Lord Salisbury was very unwilling to take 
any public action which would assume that the 
Chinese authorities at the Embassy had been 
guilty of that which he quite agreed was beyond 
their privilege, but I told him that if we applied 
for a writ of habeas corpus at Judges’ Chambers 
there would be no publicity, and the man would 
be ordered to be let out immediately. On this 
understanding Lord Salisbury instructed me to 
take the necessary proceedings. Now comes the 
interesting part of the story. 

The Chinaman, against whom some charge had 
been made, had come to England to study law, 
and he had one friend, a doctor in Bloomsbury. 
When he was arrested, he had command of a large 
amount of money, and attempted to bribe some of 
the servants to enable him to escape. The attempt 
was discovered, and he was accordingly removed to 
a room at the top of the house, the only window 
in which was some ten feet from the floor, so 
that it was quite impossible for him to escape 
through it. He was very well fed, and one Sunday 
morning he took the inner or soft part of a roll 
of bread, and made it into a ball about the size 
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of a golf-ball; he then wrote on a slip of paper a 
message to the doctor in Chinese, adding in 
- English, ‘“‘ Anyone finding this is requested to 
communicate with ——’” giving the doctor’s name 
and address. He put the paper into the ball of 
bread, and by a lucky shot threw it out between 
the bars of the window about half-past nine or 
ten o’clock on the Sunday morning. By the most 
extraordinary coincidence, the ball fell at the 
feet of a baker, who was on his way to church, 
and who picked it up. The bread was partly 
broken by the fall, and some of the paper was 
obtruding from the surface. The baker drew it 
out and after reading the English words took it, 
as directed, to the doctor whose name and address 
were given. The doctor received it on the Sunday 
afternoon, and immediately appreciated that his 
friend the Chinaman had been arrested on some 
charge. He went to the Foreign Office on the 
Sunday night and interviewed Mr. Bertie, now Sir 
Francis Bertie, our Ambassador to Paris, who was 
then one of the senior clerks in charge of the 
Foreign Office. By him the matter was then 
brought to the attention of Lord Salisbury, who, 
as I have said, sent for me. We applied on an 
affidavit at Judges’ Chambers, and obtained the 
writ of habeas corpus at once. The Chinese 
authorities did not resist it, and the Chinaman was 
released. There is very little doubt that had he 
remained at the Embassy, he would have been 
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deported by some means to China. I lost sight 
of what happened to him afterwards, but I re- 
member seeing his name occupying a prominent 
position in connection with some political pro- 
ceedings in China. Sir Francis Bertie, whom I 
reminded of the story many years afterwards, 
confirmed my record of it in every detail. 


CHAPTER VII 
CRIMINAL WORK AS ATTORNEY-GENERAL 


BEYOND the cases of Regina v. Pugin, Regina v. 
Bartlett, and Regina v. Garbutt, I was not, as I 
have said, much concerned with criminal work in 
my earlier days, though I had, of course, been 
present at many criminal trials at the Assizes. 
As Attorney-General, I very soon found the im- 
portance of the prosecutions undertaken by the 
Crown. In these I had the able assistance of Mr. 
Poland, now Sir Harry Poland, K.C., who had been 
Counsel to the Treasury for a great many years, 
and of other juniors employed by the Treasury. 
They kept me straight in my early days as 
law officer, but I need not say that I studied 
criminal law very carefully, and I believe that 
during the twelve and a half years that I filled 
the office of Attorney-General, I never failed in a 
Government prosecution. 

Among my earliest important prosecutions was 
the case of Regina v. Jarrett, tried before Mr. 
Justice Lopes at the Central Criminal Court in 
October, 1886. It was alleged that Mrs. Jarrett 
had induced a Mrs. Armstrong to part with the 
custody of her child. It was further alleged that 
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Mr. W. T. Stead, who was one of the defendants, 
had conspired with Mrs. Jarrett to take Eliza 
Armstrong out of the custody of her father. It 
was stated that Mr. Stead had obtained possession 
of the girl in order to prove the truth of allega- 
tions which had been made with his authority in 
the public Press that innocent girls could be pur- 
chased from their parents or guardians for immoral 
purposes. Mr. Stead defended himself, Mr. Charles 
Russell, afterwards Sir Charles Russell, appeared 
to defend Rebecca Jarrett, and Mr. Henry 
Mathews, afterwards Home Secretary and Lord 
Llandaff, one of the other defendants. 

The good motives which actuated Mr. Stead in 
trying to put a stop to what was a public evil 
were not questioned, but it was contended by 
me, on behalf of the Crown, that however good 
were his motives, his conduct in making a 
bargain to obtain possession of Eliza Armstrong, 
and the means which he adopted to that end, 
constituted an offence against the criminal law. 
The case lasted several days, and notwithstand- 
ing a powerful defence of Mrs. Jarrett by 
Russell, and an able speech by Mr. Stead mainly 
occupied in justifying his motives, the jury could 
not get over the facts of the case, and found Mrs. 
Jarrett and Mr. Stead guilty. Mr. Stead was 
sentenced to three months’ imprisonment. 

I often met him afterwards, and he never bore 
me the slightest malice. On the contrary, he used 
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to say that I had never done’him a better turn 
than when I got him put into prison. He kept 
his prison clothes, and used to dress up in them 
once a year. He not infrequently corresponded 
with me on matters connected with social reforms, 
and was a thoroughly honest man whose zeal often 
outran his discretion. 

In the year 1887 I prosecuted Mr. Cunningham 
Graham and Mr. John Burns, the late Presi- 
dent of the Board of Trade, for taking part 
in the riotous assembly known as the Charing 
Cross Riots. The case was tried at the Central 
Criminal Court before Mr. Justice Charles. The 
defendant Graham was defended by Mr. Asquith, 
the present Prime Minister. Mr. Burns defended 
himself. At that time there was a great fear of 
violence on the part of the rougher classes of the 
population, and the jury, no doubt to a certain 
extent influenced by this consideration, convicted 
both the defendants. Of course, I need not say 
that there was no moral guilt involved, and as in 
the case of Mr. Stead, my relations with Mr. 
Burns, when he became a member of the House 
of Commons, were of the most friendly description. 
His ability and the brilliance of his career in politics 
are, of course, well known. 

In February, 1888, I prosecuted at the Old 
Bailey in the remarkable case of Callan and 
Harkins under the Explosives Act of 1883. It 
was known to the police that in the year 1887 
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a considerable quantity of dynamite had been 
brought over from foreign countries, including the 
United States, to be used for the purpose of bringing 
about explosions in various parts of London. One 
explosion had actually occurred in the House of 
Commons; there was an attempt to blow up London 
Bridge, and several others were discovered, which 
failed to do any great damage. Among those who 
were implicated were the two men who were 
placed on their trial before Mr. Justice Hawkins 
at the Central Criminal Court. There had been 
other men connected with the matter, one of whom 
had died under somewhat suspicious circumstances. 
An inquest was held, in the course of which the 
police obtained information which enabled them 
to trace some of the guilty parties. 

Callan and Harkins had come over in the summer 
of 1887, bringing with them as personal luggage 
a large quantity of dynamite. Evidence was 
given in the course of the proceedings that they 
had enough of this explosive to blow up a very 
large area. When they knew that the police had 
obtained information, they determined to leave 
the country. If I remember right, Callan was 
lodging at a house in the north of London, from 
which it became necessary for him to remove the 
dynamite. He spent the greater part of one night 
in endeavouring to dispose of it by putting it down 
the privy in the back garden of the house; but 
the cistern not being large, the supply of water 
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gave out while he had still a considerable quantity 
of it on his hands. He threw several handfuls 
over the wall into the back yards of the houses 
on either side, and the next morning a little boy 
who was looking after his pigeons found a small 
heap of what he thought was sand or yellow earth 
lying in the garden. He collected several handfuls 
of it, and proceeded to dry it on the hearth 
in his mother’s kitchen. In a few moments a 
terrific explosion took place; the house was 
seriously damaged, and the boy badly injured. 
The police meanwhile were on the track. Callan, 
when he left his lodgings, went to a barber’s shop, 
and had his whiskers and moustache, which he 
had worn on the previous day, shaved off. He 
was arrested as he came out of the shop, and was 
subsequently tried and convicted and sentenced to 
fifteen year's penal servitude. ; 

I also prosecuted the Walsall anarchists in 
1892 at Stafford before Mr. Justice Hawkins. 
Mr Jelf, afterwards Mr. Justice Jelf, was one of 
my juniors, and the late Mr. Willis, afterwards 
a County Court Judge, defended the prisoners. 
It was one of the first cases of importance in which 
the value of the prisoner being able to give evi- 
dence was demonstrated: There were four or 
five defendants who had undoubtedly been en- 
gaged in the manufacture of bombs intended to 
be exploded by percussion cups placed on nipples 
fixed on the exterior surface of the bomb. They 
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were very dangerous weapons, and an experiment 
was made in the course of the case by the police 
which showed that one of these bombs, when 
exploded, might well have killed between ten 
and twenty people. 

One of the defendants desired to give evidence. 
The Explosives Act, under which the indictment 
was framed, contained a section enabling prisoners 
to give evidence. There were several other Acts 
already on the Statute Book containing similar 
provisions, which were of great service to me in the 
debates in Parliament which resulted in the passing 
of the Criminal Evidence in 1898. The defendant 
in question was called and admitted the part he 
had taken, but said that he knew nothing about 
the object or nature of the construction of the 
thing upon which he was employed, and was wholly 
ignorant of the purpose for which the bomb could 
be used. He gave his evidence particularly well, 
and the jury, while they convicted all but one of 
the other defendants, acquitted him. 

It will be convenient here to refer to the effect 
of the passing of the Act, which enables prisoners 
to give evidence. I had long been impressed with 
the absolute necessity of such a measure in the 
interests of justice, for the protection of the inno- 
cent, and it may be for the more certain conviction 
of the guilty; my main object was to enable an 
innocent man to give his own account of transac- 
tions in which he had been engaged, and which 
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might appear to tell against him. The urgency 
of such legislation had been brought prominently 
to my mind in the case of Regina v. Collins, tried 
at the Old Bailey in May, 1898. The defendant 
was a medical man of considerable eminence in 
London, and was charged with performing an 
unlawful operation, which occasioned, or con- 
tributed to, the death of a lady. The trial took 
place before Mr. Justice Grantham, and lasted 
several days. Many eminent doctors were called 
as witnesses, the case for the defendant being 
that he was only performing an ordinary opera- 
tion which was in no way contrary to the law. 
At that time the accused could not give evidence, 
and though the case for the prosecution was 
abundantly clear, and he was undoubtedly guilty, 
as the jury found, still I felt that the existing 
state of the law, under which a statement of a 
highly technical character had to be elicited by 
suggestions in cross-examination put to witnesses 
for the prosecution, who were necessarily hostile, 
gave a defendant little chance that his real 
defence would be appreciated. Collins was sen- 
tenced to seven years penal servitude. 

A short time before I had, as leader to Mr. Lock- 
wood, conducted the defence in a civil action for 
fraud brought against a gentleman named Barber, 
who had been prosecuted and convicted at the Old 
Bailey for the same fraud, and had served two or 


three months in prison. The case was tried before 
12 
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Lord Coleridge, and Sir Charles Russell, who was 
counsel for the plaintiff, not unnaturally treated it 
as an undefended action, and opened a very serious 
fraud, mentioning the previous conviction. Lord 
Coleridge also took a very strong view against 
the defendant up to the end of the case for the 
plaintiff, which lasted more than two days. It 
being a civil action, I was able to call the de- 
fendant, who gave his evidence in a very straight- 
forward manner, denying all the imputations of 
fraud, and showing that he and other members 
of his family had invested considerable sums of 
money in the company in connection with which 
the original charge had been made. He had not 
attempted to sell his shares, and had lost several 
thousand pounds. In the course of his examina- 
tion in chief, the jury interposed and found that 
the defendant had not been guilty of fraud. Lord 
Coleridge often referred to the case, expressing the 
view that if the defendant’s evidence could have 
been given at the criminal trial, he could not 
possibly have been convicted and punished. These 
are two important cases showing the value to an 
innocent man of being able to tell his own story. 
I was so convinced of the necessity for the 
amendment of the law in this direction that 
I had already introduced a Bill for several 
sessions into the House of,{Commons. At first 
it met with very lukewarm support; in some 
quarters there was considerable opposition. Many 
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suggested that the power of the accused to give 
evidence would’ deprive the defending counsel 
of the advantage of the observations which the 
prisoner’s inability to give evidence always enabled 
him to make to the jury—namely, that the mouth 
of the defendant, who alone knew the real facts, 
was unfortunately closed. Gradually, however, 
though still opposed by many eminent barristers 
and clerks of assize, my opinion gained ground, 
and after five or six years, Lord Halsbury, who 
was much interested in the matter, took up the 
Bill, and it became an Act of Parliament. I shall 
have occasion later on to refer to cases in which 
I found, when I was upon the Bench, how valu- 
able the provision was; it is sufficient here to say 
that my opinion is in no way changed, and I 
regard the Act as a great protection to those who 
are made the subjects of unfounded or blackmail- 
ing prosecutions. Unfortunately, defendants and 
the solicitors who assist them in the inferior 
Criminal Courts are still in the habit of saying 
they will reserve their defence. I hope that this 
practice is dying out, at any rate in the case of 
those who are really innocent. I think that the 
greatest protection which an innocent man can 
have is to be able to give an account of the matter 
at the earliest possible moment. I have, of course, 
discussed. the question with many Judges, who are 
all practically now of my opinion. One Judge 
from Australia told me that he had worked under 
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both systems, and. that he would not now try a 
single case without giving the defendant the oppor- 
tunity of giving evidence. 

Another branch of legislation in which I took 
a very active part, both in the House of Commons 
and later in the House of Lords, was the intro- 
duction of Statutes for the better protection of 
children. I was closely connected with the 
Society for the Prevention of Cruelty to Children 
from its inception. The Rev. Benjamin Waugh, 
a most active and energetic man and the first 
director of the society, used to consult me on almost 
every point of importance. As regards legislation, 
the first Act of Parliament with which I was 
personally connected was the Criminal Law Amend- 
ment Act in 1885, which had been introduced by 
Sir William Harcourt as Home Secretary, and 
which, when I came into the House as Attorney- 
General, I assisted in taking through Committee. 
That Statute, though not mainly connected with 
the prevention of cruelty to children, dealt with 
certain offences against them. Later on I suc- 
ceeded in passing through the House of Commons, 
in the year 1889, a very important Bill containing 
a variety of provisions for the protection of 
children. That Act was in reality the first Chil- 
dren’s Charter, though that name has been errone- 
ously given to a later Act of Parliament passed 
in the year 1908. The main suggestions for the 
amendment of the law embodied in the Bill of 
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1889 were the outcome of Mr. Waugh’s own ex- 
perience. In many respects he wanted to go 
farther, but finding, as I told him, that the temper 
of the House of Commons would not permit the 
enactment of some of his provisions, he yielded 
to my judgment, and though strongly opposed. 
the measure became, as I have said, the first 
Children’s Charter. It was amended by the Act 
of 1894, and further beneficial provisions for the 
protection of children were enacted in the Acts 
passed in the year 1904 and 1908, which I 
had the privilege of supporting and largely con- 
ducting in the House of Lords. Untold good has 
resulted from these enactments. Cruelty, un- 
heard of before, has in many cases been stopped 
and the offenders punished. When on the Bench, 
I had to try several very sad cases, and I am 
thankful to say that the evil has been diminished. 
The difficulty was that many people, both in 
Parliament and outside, would not believe that 
parents and those having the charge of young 
children could be guilty of the gross acts of cruelty 
which were proved in so many cases; in fact, the 
then existing state of things was a revelation to 
those who had no personal experience of the lives 
of children amongst the poor. The part that I 
took in promoting and supporting this legislation 
was fully and amply recognized by the Committee 
of the National Society and the authorities con- 
nected with it. 
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In July, 1895, I prosecuted for the Crown 
Jabez Balfour, promoter of the Liberator and many 
other companies. He was a man of remarkable 
ability, and his ideas and schemes had great merit; 
but unfortunately he published documents, the 
statements in which were not justified by the 
facts, and so obtained very large sums of money 
from the public. When the collapse of the 
Liberator Society came, it was found that a large 
number of persons, many of them in a humble 
position, had on the faith of those statements 
invested money which they had lost. As I have 
said, many of Balfour’s schemes possessed great 
merit, if only they had been conducted in an 
honest way. Among them, besides the Liberator, 
was the Hotel Cecil, and Whitehall Court, besides 
considerable speculations in land at Leeds, and 
at Bembridge in the Isle of Wight, and in several 
other places, which it is not necessary to mention. 
The trial, which lasted for some days, took place 
before Mr. Justice Gainsford Bruce, and Jabez 
Balfour was convicted and sentenced to two 
terms of seven years, to run consecutively, making 
fourteen years in all. 

Before the proceedings he had left the country 
and was in the interior,of South America at a town 
called Salta, some four hundred miles from Buenos 
Aires, where he was living under an assumed 
name. His arrest was brought about in a very 
extraordinary manner. He was a remarkable- 
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looking man, and anyone would recognize him 
from a photograph and almost from a descrip- 
tion. However, the police had failed in their 
endeavours to trace his whereabouts. His land- 
lord, or the gentleman from whom he had taken 
the house, was coming to England, and on pas- 
sing through Buenos Aires, he desired to obtain 
information on some commercial matter, and 
called on the British Consul. He was shown 
into a room to await the arrival of the Consul, 
and on the mantelpiece was a photograph of 
Jabez Balfour. After completing his business, 
he turned to the Consul and said: “ May I ask 
whose is that photograph, and why have you got 
it here?” The Consul replied: ‘Don’t you 
know? That is a photograph of the celebrated 
Jabez Balfour, whom we have been for several 
months endeavouring to find, and I would give 
a good deal to know his whereabouts.” ‘‘ Well,” 
said the gentleman, “I can tell you where he is 
at this moment; in my house at Salta.” The 
Consul made the necessary arrangements that 
very day, and Jabez Balfour was arrested and 
brought to England. 

He was imprisoned in Parkhurst Prison, where 
I saw him once or twice in my capacity as Visit- 
ing Justice. He had a wonderful influence over 
those who served with him. He expressed the 
greatest penitence and a hope that he would be 
able, when he left prison, to do something to redeem 
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his character. I forget what became of him or 
whether he is still alive. He was represented at 
the trial by Mr. John O’Connor, M.P., who, in a 
hopeless case, conducted the defence with great 
discretion and moderation. 

One of the most responsible duties which falls 
to the Attorney-General for the time being is the 
appointment of juniors to represent him at the 
Central Criminal Court, the London and Middlesex 
Sessions, and the various Circuits. 

When Mr. Montagu Williams resigned the posi- 
tion of Treasury Counsel to the Attorney-General, 
leaving only Mr. Poland, now Sir Harry Poland, 
I had carefully to consider the position, and I 
came to the conclusion that although the work 
had been admirably done by Mr. Poland and 
Mr. Montagu Williams, it was desirable that in 
the future there should be more than two counsel 
representing the Treasury, and accordingly, after 
consultation with Mr. Poland, I increased the 
number to four, and I was very fortunate during 
my tenure of office as Attorney-General in obtain- 
ing the services of some very excellent representa- 
tives. Among them were Mr. Douglas Straight, 
afterwards Sir Douglas Straight, who was ap- 
pointed a Judge in India, and Mr. C. W. Mathews, 
now Sir Charles W. Mathews, the present Director 
of Public Prosecutions. I subsequently appointed 
Mr. Mead, afterwards police magistrate; Mr. 
Forrest Fulton, the present Recorder of London; 
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Mr. Charles Gill, now a King’s Counsel; Mr. Bodkin, 
Mr. Muir, and Mr. Arthur Gill. The system which 
I adopted of having four counsel at the Central 
Criminal Court has been followed ever since with 
very successful results. 

I was very much pressed at times during my 
twelve years of office as Attorney-General to allow 
these posts to be held by Queen’s Counsel, but I 
steadily resisted the pressure, and I am satisfied 
that I did right. There are few appointments 
which are open to juniors practising at the Criminal 
Bar, and it is most important that they should be 
filled by the best men who are practising at that 
Bar at the time being. 

The position of Director of Public Prosecutions 
has become one of the greatest importance. The 
office was filled during my term as Attorney- 
General by two very distinguished men, Sir 
Augustus Stevenson and Mr. Hamilton Cuffe, 
afterwards Lord Desart. Their experience and 
wise advice were of the greatest assistance to me 
at all times. The present holder of the office is 
Sir Charles W. Mathews, to whom I have already 
referred as one of the barristers whom I had the 
honour of appointing as Treasury Counsel. His 
great capabilities for the office he now fills are well 
known to all acquainted with him. 


CHAPTER VIII 
PATENT CASES AND SCIENTIFIC WORK 


I nave already mentioned, in speaking of my 
work as junior, the practice which then prevailed 
of opposing applications for the prolongation of 
Letters Patent before the law officers, with an 
appeal to the Lord Chancellor. 

From the time when I first began to get work in 
patent cases, about the year 1873, I was constantly 
engaged in them on the one side or the other up 
till the year when I gave up private work. Among 
the other leaders who were similarly engaged was 
Mr. Aston, Q.C., a pupil of my father’s, and one of 
the ablest men in a patent case I ever met, but he 
suffered, as others have done, from only taking 
patent cases. There is nothing worse for a bar- 
rister than to be always engaged in the same class 
of work. It tends to narrow the mind, and leads 
the advocate, instead of adopting a broad view in 
a case, to insist on minor points. Another counsel, 
afterwards very celebrated in patent cases, was 
Mr. Fletcher Moulton, now Lord Moulton. He 
was by some years my junior, but latterly very 
frequently my opponent. He had great scientific 
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knowledge, which was of immense value to him, 
but which perhaps led him at times to make the 
legal view raised in a case subservient to the 
scientific view. 

While I was still a junior and before he died, 
I appeared with my father in several cases of 
applications to the Privy Council for prolonga- 
tions of Letters Patent. Among them in the 
year 1870 were Saxby’s patent for signals, and 
Wheatstone’s apparatus for sending telegraphic 
messages. The case of Wheatstone’s invention 
was particularly interesting. It was practically 
the first embodiment of the step by step actua- 
tion which has formed so large a feature in other 
electrical apparatus, such as the tel-autograph. 
The patent was not prolonged, but the Crown 
agreed, on the suggestion of the Privy Council, 
that they should pay the sum of £7,000 and. 
have the right of using Sir Charles Wheatstone’s 
apparatus. 

I was counsel in many of the cases in which 
Mr. John Saxby, the eminent signal manufacturer, 
endeavoured, as a rule with great success, to pro- 
tect his rights. I was originally engaged for a 
defendant, Mr. Easterbrook, against whom Mr. 
Saxby had brought an action for infringement, 
and I was also opposed to him in an important 
case in the year 1881, Saxby v. The Gloucester 
Wagon Company. This case was referred to 
Mr. James Anderson, the referee, against whose 
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report in favour of the defendants an appeal 
was taken to the House of Lords, where the 
judgment of the referee and the decision of the 
Court in Banc in favour of the defendants 
was affirmed. Later on I appeared in several 
cases for Mr. Saxby, who had sent me a general 
retainer. 

I acted for the plaintiff in the case of Nordenfelt 
v. Gardner in the year 1882, which related to the 
blocks in which cartridges were inserted into 
quick-firing machine-guns. Mr. Nordenfelt was 
a Swede, and when I first saw him, one of the 
most splendid specimens of humanity I ever met. 
He had no doubt benefited by the Swedish method 
of education. The defendants, the makers of the 
Gardner gun, were represented by Sir Farrer 
Herschell, and Mr. Bousfield and they succeeded 
in satisfying the Court that their method of 
actuation of the block and delivery of the cart- 
ridges was not within the claims of the Norden- 
felt patent. 

I also appeared for the patentees of the Hotch- 
kiss gun in an action in which I was again un- 
successful, Mr. Justice Denman holding that their 
patent had not been infringed. 

There were several interesting cases relating to 
sporting-guns in which I was engaged. The first, 
Couchman v. Greener, in the year 1882, went to 
the House of Lords, where I succeeded in sup- 
porting the patent, Lord Watson dissenting from 
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the judgment of his fellow Peers. Mr. Greener 
presented me with a very beautiful double- 
barrelled gun in recognition of my _ services. 
Another case was that of Anson v. Deeley, which 
concerned the method of fastening and holding the 
barrels of a breechloader to the stock. It created 
a great deal of interest, as the well-known gun- 
makers, Messrs. Purdey and Sons, had manu- 
factured what was practically a gun made in 
accordance with the Anson patent for some years. 
Through this case I became acquainted with the 
late Mr. James Purdey, who once paid me the 
compliment of saying to one of the crack shots 
of England that I knew more about a gun than 
anybody he ever met. I was then very fond of 
shooting, as I have always been, but such know- 
ledge as I gained of the mechanism of sporting 
guns was acquired in the cases to which I have 
referred. 

After I gave up private practice I appeared for 
the Government in an action brought by Mr. 
Maxim, now Sir Hiram Maxim, for alleged in- 
fringement in the manufacture of nitro-powder. 
The case was of very great importance, and I 
again succeeded in obtaining judgment for the 
Crown. 

In the year 1883 I was retained for the plaintifis 
in the case of Badische Anilin and Sodafabrik v. 
Levinstein. The plaintiffs, who were endeavour- 
ing to support their patents for dyes, were a 
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leading German company, with large works in 
Germany, and were extensive producers of dyes 
of various kinds. They had the advice of very 
eminent chemists in Germany, among them Dr. 
Caro, and in England that of Sir James Dewar. 
The subject was new to me, and, as I have 
mentioned on an earlier page, necessitated my | 
learning a completely new vocabulary in order to 
understand the substances which were being dealt 
with. 

During the trial an incident occurred, which 
although not altogether unprecedented, was at 
the same time comparatively rare. It never 
occurred to me in any other case. The defendant, 
Levinstein, denied that he was infringing the 
plaintifi’s patent, and said that his dye was 
manufactured by a secret process quite different 
to that of the plaintiffs’, and that he was un- 
willing to disclose it except to some person who 
would treat it confidentially. This was disputed 
on behalf of the plaintiffs, and the question 
of the secrecy of the process was referred to 
Sir Henry Roscoe, the eminent chemist, who was 
asked to advise the Court. His report was in 
favour of the plaintiffs, the patentees, and he 
further reported that the supposed secret process 
was only a modified form of the plaintiffs’ inven- 
tion as described in their specifications. Mr. 
Justice Pearson then decided in favour of my 
clients. 
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The defendants appealed, and the appeal was 
heard before Lords Justices Baggallay, Bowen, and 
Fry. The majority of the Court, Lord Justice 
Bowen and Lord Justice Fry, reversed Mr. Justice 
Pearson’s judgment, Lord Justice Baggallay dis- 
senting. The case was then taken to the House 
of Lords, where the judgment of the Court of 
Appeal was reversed and that of Mr. Justice 
Pearson restored. 

The Badische Company, at the end of the 
litigation, presented me with a very handsome 
silver goblet, ornamented with representations 
of German coins, which I now possess. 

I was concerned in all the litigation for the 
owners of telephone patents, and on one occasion 
I practically won a case by the acuteness of my 
hearing. I have always had a very sharp sense of 
hearing, a fact which often led me to hear observa- 
tions made on the Bench which were not intended 
for my ears. On the occasion in question we were 
claiming protection for a telephone receiver, the 
exact construction of which is immaterial. — It 
was in the Court of Appeal, and Sir George 
Jessel was the presiding Judge. He had the 
receiver handed up to him, and said that he 
could hear nothing. I said that I was sure that 
the words were perfectly audible, whereupon the 
Master of the Rolls said to me, “‘ You try, Mr. 
Webster; come up here,” and accordingly I went 
up on the Bench, took off my wig, and listened to 
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the message which was being sent. The gentleman 
who was speaking at the transmitting end in 
another Court began the old nursery rhyme, “‘ Mary 
had a little lamb.” To follow this was child’s 
play, and Mr. Hemming, the counsel for the 
defendants, naturally objected to the test as 
affording no trustworthy proof. ‘ Well, let them 
say anything they like,” I said, and they elected 
to transmit that which is always most difficult 
to hear clearly, namely, a string of numbers 
taken haphazard—say five, twenty-eight, nine, 
sixteen, and so on. I was being watched by 
one of the defendant’s experts with a receiver 
of the then modern type. I repeated the 
numbers as spoken without a single fault, and 
the expert witness very frankly admitted that I 
had heard absolutely correctly. In the result 
the patent was supported, but Sir George Jessel 
often used to say to me that I was very lucky, 
and that he could have upset it had he wished 
so to do. 

There was a very important incident in con- 
nection with one of the telephone cases of which 
I should like to give a clear account, particu- 
larly as my recollection of the matter is not 
altogether in accordance with that entertained by 
Professor Silvanus Thompson, the distinguished 
scientist, and the author of ‘‘ The Life of Lord 
Kelvin.”” The action hinged upon the utility of 
a certain telephone receiver. As far as is neces- 
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sary to describe it here, it consisted of a metal 
cylinder about four or five inches high and about* 
three inches in diameter, and on the top was a 
metal disc intended to receive and transmit the 
sound waves which came along the line. The 
cylinder was in connection with an electrical 
circuit. Before the date of the patent, which was 
in 1882, Lord Kelvin, then Sir William Thomson, 
had been in America, and at the Exhibition at 
Boston, Mr. Graham Bell, who had invented the 
receiver, showed him in actual operation the iden- 
tical instrument which was subsequently produced 
at the trial here. When Lord Kelvin left America, 
Mr. Graham Bell sent him as a present the receiver 
which he had operated with such perfect success 
at Boston. The metal disc was intended to rest 
flat upon the cylinder and vibrate according to 
the variations of the electric current; but, for some 
reason or other never fully explained, when the 
present came to hand, it was found that a small 
screw had been inserted through the disc into the 
upper rim of the cylinder. Lord Kelvin told me 
that he thought that this had been done merely 
for the purpose of keeping the instrument together. 
At the meeting of the British Association at Glas- 
gow in 1876, the great scientist produced the 
receiver and attempted to make it speak, but 
by some accident the disc had been bent up from 
the screw like a tongue at an angle of some twenty- 


five or thirty degrees, with the result that the 
13 
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instrument would not speak at all, and no message 
could be transmitted through it while the disc 
remained in that position. Thus the demonstra- 
tion, to Lord Kelvin’s great annoyance, proved 
abortive. It was afterwards shown that if any- 
one had happened to press the disc flat down in 
its position on the top of the cylinder, it would 
have answered perfectly. 

To return to the patent action. The main issue 
turned upon the question whether the exhibition 
of the receiver at Glasgow was to be treated as 
an anticipation of the invention. The case had 
already been tried in the Scottish Courts, ‘where 
the judgment had been given in the favour of the 
patent, and now the use and display of this 
receiver at Glasgow was again set up as an 
anticipation. We succeeded in getting the Court 
to hold that it was not, and the patent was 
supported. The explanation which I have given 
as to the failure of the instrument was that given 
to me by Lord Kelvin himself before he gave 
evidence in the case, and I believe it to be the 
true one. Lord Kelvin’s resource must, for once, 
have failed him. This incident was much discussed 
both at the time and subsequently. I have already 
said that Professor Silvanus Thompson was not 
satisfied with the explanation as given to me and 
recorded here, but I have never heard any other 
which satisfied my mind. 

Another incident in connection with Lord Kelvin 
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as a witness is worthy of record, as it illustrates 
the danger of endeavouring to make a hostile 
witness contradict his own evidence in cross- 
examination. It occurred in the year 1879, 
during the case of Muirhead v. The Directors of 
the United States Cables, in which I was counsel 
for the plaintiff, and Mr. Fletcher Moulton led for 
the defendants. Lord Kelvin gave evidence for 
the plaintiff, and was one of my main witnesses. 
In the course of his cross-examination he was 
asked by Moulton whether a portion of the 
electric current did not pass through a certain 
part of the instrument. He stoutly denied that 
it did. Moulton, who was informed that Lord 
Kelvin’s opinion was incorrect, tried to make 
him withdraw the statement and admit that he 
had made a mistake, and accordingly he cross- 
examined him for nearly half an hour to show 
that he, Lord Kelvin, was in error. The more he 
presséd him the more positive Lord Kelvin became 
that his view was correct. Some of my other 
scientific witnesses, sitting behind me, said: ‘‘ We 
cannot support this view; we think Lord Kelvin 
is wrong.” I said: ‘“‘ Well, the less we say about 
it the better; ’’ and I therefore never asked a single 
question on the point of my other witnesses. The 
case was tried before the then Mr. Justice, after- 
wards Lord Justice, Kennedy, who gave judgment 
for the plaintiff in favour of the patent. The 
defendants appealed, and one of the main points 
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urged for them was the mistake which it was 
alleged Lord Kelvin had made in giving evidence. 
The presiding Judge in the Court of Appeal was 
Lord Esher, the Master of the Rolls. He had the 
greatest respect for Lord Kelvin, whom he had 
known as Sir William Thomson, and would not 
listen to the shorthand notes of the evidence given © 
by the other witnesses in opposition to him, and 
the more Fletcher Moulton urged the point the 
more strongly he expressed his opinion that the 
evidence given by Lord Kelvin was that on which 
he would rely. In the result the appeal failed. 
It is not for me, who have no sufficient scientific 
knowledge, to express a view as to whether Lord 
Kelvin or the other witnesses were right; but I 
am quite certain of this, that the defendants’ 
failure was largely due to the undue prominence 
given to this particular episode in Lord Kelvin’s 
evidence. 

I was often struck in the course of my scientific 
investigations, such as they were, with the great 
difficulty inventors not infrequently had in getting 
the public to take notice of their inventions. The 
case of the marine compass invented by Lord 
Kelvin, when Sir William Thomson, was a striking 
illustration of this fact. Prior to this invention it 
had. been generally supposed that it was necessary 
that the compass-card and magnets should be 
made comparatively heavy, as it was believed that 
they thus promoted steadiness when in use, and 
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the evidence which was given at a trial contained 
many illustrations of the extent to which this idea 
prevailed and controlled research. Lord Kelvin 
discovered that a lighter card was equally effi- 
cacious in use, and that the tendency to error, 
owing to the compass being dragged round in 
azimuth by the alteration of the heading of the 
vessel, was largely obviated. But there arose this 
practical difficulty. It was no good to give to a 
seaman or to the ordinary members of the crew 
of a vessel a card of only some two or three inches 
in diameter. The marks of the points of the 
compass became very difficult to read, and there 
was no possibility of inserting the number of 
degrees in such a way as to be practically useful. 
Accordingly, having proved the advantage of the 
light card, he constructed the disc of a mere ring 
of paper, which he suspended by silk or the lightest 
threads from the central point. The compass 
and magnets, instead of weighing ounces, as 
previously, were reduced to grains in weight. 
There was clear definition owing to the size of 
the ring, and beneficial effect was obtained by 
throwing such weight as there was to the outside 
of the circle. The invention in due course became 
a complete success, and has now been almost 
universally adopted in the Navy and Merchant 
Service, but so firmly were naval men and ships’ 
captains wedded to the old ideas of the necessity 
of weight that nobody could be got to take it up, 
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and Lord Kelvin had to fit out a yacht and show 
by practical illustration the value of his inven- 
tion. It was not until after the bombardment 
of Alexandria, when the compass of every vessel 
was unshipped by the shock of the guns, with the 
exception of two of Lord Kelvin’s compasses which 
were unaffected, that the notice of men connected 
with shipping was drawn to hisinvention. I only 
relate this incident in the history of the compass, 
as it was explained in Court and in the House of 
Lords, to illustrate, as I have said, the difficulty 
inventors often find in getting new ideas appre- 
ciated. 

In addition to the numerous actions in which I 
appeared for the telephone companies, and suc- 
ceeded in maintaining the validity of the patents 
_for the invention of the telephone, I was also 
counsel for Mr. Edison and the owners of the 
Edison Electric Light patents. These actions were 
very interesting, and were strenuously contested. 
I must refer to one of them for the purpose of 
quoting an epigram written by Mr. Lavie, the 
Chancery Registrar, a very accomplished and 
literary man, which was singularly appropriate 
to the circumstances of the case. The action in- 
volved the validity of the principal patent for an 
invention, the three leading features of which 
embodied a glass globe from which the air was 
_ exhausted, platinum leading wires, and a filament 
of carbon. On the first occasion we had succeeded 
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by a majority of two to one, Lord Justice Cotton 
differing. He presided in the Court of Appeal 
on the second hearing, and the interesting question 
was as to whether he could be induced to change 
his opinion. We succeeded in obtaining a unani- 
mous judgment in favour of the patent, and 
it was on that occasion that Lavie wrote the 
epigram which I am vain enough to quote, and 
the important points of which were the differing 
opinion of Lord Justice Cotton and the nature 
of the patent already described: 


“ "Twas no mean workman that devised 
A speech of such electric force. 
Successfully he carbonized 
The thread of his discourse. 

Logic and fact so close were packed, 
That Webster to his purpose bent 
Even a Cotton filament.” 


It will be seen how a point was made of every 
feature in the case. 

Another illustration of Lavie’s readiness occurred 
in connection with an action brought by Messrs. 
Crossley of Manchester, the proprietors of the Otto 
gas-engine patent, against a defendant named 
Steele. It is unnecessary to describe the inven- 
tion; I need only say that the patentee directed 
the exploded gases to be withdrawn from the 
cylinder, except what he described as a “notable 
quantity.” Just at the time the Wandsworth 
election had taken place, and Mr. Moulton had 
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been returned as Radical member. Thereupon 
Lavie handed me down the following lines: 


A Tory VIEW oF OTTO v. STEELE. 


“* Since Moulton, Q.C., now, alas ! an M.P., 
In triumph from Clapham has come, 
It has plainly been shown that not Otto alone 
Utilizes the residuum 
Which ‘ expelled ’ hitherto for fear of disasters, 
Forms a ‘ notable part ’ of our new Lords and Masters.” 


A further instance of Lavie’s cleverness occurred 
during an action brought for the infringement of 
a patent for the construction of various articles, 
including articles of dress, such as ladies’ bustles, 
from braided wire. At the end of the case, in 
which we were, as far as I can remember, 
successful in supporting the patent, Lavie passed 
me the following: 

‘Twice has our A.G. with his usual brilliancy 
Discussed in Court the question of resiliency, 
By aid of which fair Venus in these days 
Improves her carriage in two different ways. 
Her doves have lost their perch: her form no more 
Is quite as much uncovered as of yore, 
But yet how slight the change invention brings, 
Still we behold her rising from sea springs. 


Still patent are the charms mankind inspires. 
She’s Callipyge now by means of wires.” 


Other interesting actions in which I appeared 
were those which related to Henry’s rifles, and to 
the patent for dynamite. In the last-named case 
enormous profits had already been made. I was 
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opposing the extension, and was at a loss to con- 
ceive how the patentee could possibly launch a 
claim. As is well known, dynamite is composed. 
largely of nitro-glycerine mixed with kieselguhr, a 
mineral earth, the absorbent qualities of which ren- 
ders the handling and transport of nitro-glycerine 
comparatively safe. With extraordinary ingenuity 
and effrontery, instead of estimating the profit 
on the dynamite, the accountants for the patentee 
placed nearly the whole of it on the nitro-glycerine, 
which, up to the time of the discovery of the 
dynamite patent, had been so dangerous as to 
be practically unsaleable, and was only used 
under very exceptional circumstances; by treating 
Messrs. Nobel, the owners of the dynamite patent, 
as having purchased many tons of nitro-glycerine, 
and. putting the profit on its sale, they reduced 
the profit on the sale of the dynamite to a com- 
paratively small figure. I need not say that this 
attempt did not succeed, and the application was 
refused. 

In February, 1894, I was retained with Sir 
Charles Russell for the Government in the action 
brought by Mr. Nobel against Dr. Anderson, the 
Director of the Government Works at Woolwich, 
for alleged infringement of Mr. Nobel’s patent for 
smokeless powder. Sir Charles Russell, to whom 
patent cases were not so familiar as they were to 
me, mastered the subject in a wonderful way, and 
practically won the case by his speech for the 
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defendant. The case was tried before Mr. Justice 
Romer, afterwards Lord Justice Romer, who gave 
judgment for the defendant—that is, for the 
Crown. 

I have alluded in another part of this book 
to the difficulties which would arise if the law 
officers of the Crown were called upon to conduct 
contentious business for a lump sum included in 
their salary. This was strikingly illustrated in 
the case of Maxim v. Anderson in 1895, an action 
brought by Sir Hiram Maxim alleging an infringe- 
ment by the Government in the manufacture of 
powder. Sir Robert Reid was Attorney-General, 
and, I think, Sir Frank Lockwood Solicitor- 
General, Sir Robert Reid, though he was by no 
means inexperienced in patent work, insisted that 
I should be retained for the Government with him. 
I appeared, and took a considerable part in the 
conduct of the case, which was fortunately suc- 
cessful, the judgment being for the Crown. As I 
have said, if the Government could have claimed 
the services of the Attorney-General without 
extra payment, there is little doubt that the ques- 
tion would have been raised in the House of Com- 
mons as to why other counsel, who would have 
been entitled to fees, should appear for the Crown. 


CHAPTER IX 
COMPENSATION CASES 


-A cuRIOUS instance of the way in which the power 
to purchase compulsorily may be used to annoy 
an adjoining landowner occurred in the case of 
the purchase of the land for the Felixstowe Rail- 
way by Colonel Tomlin from Sir Thomas Brook 
Middleton. 

Colonel Tomlin and Sir Thomas Brook Middle- 
ton were practically the only proprietors owning 
the land between Ipswich and Felixstowe through 
which the railway might be made. They had 
been on very friendly terms, but some few years 

-before Colonel Tomlin projected the railway to 
Felixstowe, they had quarrelled about a small 
piece of land some two or three acres in extent, 
which lay between the entrances to their respective 
properties, each thinking that the other wished 
to enclose the piece of land, and thereby damage 
his property. There really was no necessity for 
any dispute or animosity. Matters were allowed. 
to drift, but when the Colonel, who was the pro- 
moter of the railway, deposited his plans, he took 
the line for a distance of from two to three miles 
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right through Sir Thomas Broke Middleton’s land. 
It was quite unnecessary to adopt that route; the 
whole of the railway could have been made with . 
equal convenience on Colonel Tomlin’s own land; 
but this, for reasons I have mentioned, did not 
satisfy him, and ultimately he gave notice to buy 
compulsorily a strip of land nearly two miles in 
length, and upwards of a hundred yards wide, 
in the heart of the Middleton estate. The width 
of the land proposed to be acquired was greatly 
in excess of the requirements of the railway; 
a much narrower strip would have equally 
answered the purpose. It was pointed out to 
Colonel Tomlin that the land would after a 
certain period—say twenty years—become sur- 
plus land, and would have to be resold to the 
adjoining proprietor. This, however, he did not 
mind. 

I was counsel to Sir Thomas Brook Middleton in 
the compensation case, which was referred to Sir 
Henry Hunt. I endeavoured to obtain compen- 
sation on an unusual basis because of the un- 
necessary injury inflicted on Sir Thomas Brook 
Middleton’s estate by purchasing so wide a strip. 
This would have been an excellent argument for 
limiting the powers of Colonel Tomlin under the 
Bill, but when once the Bill had passed, and the 
line was sanctioned, there was no ground for 
making the extra claim. This was naturally 
pointed out to me both by Mr. Thesiger, who was 
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counsel for Colonel Tomlin, and by the arbitrator 
himself. In the end, though I think Sir Henry 
Hunt gave as liberal an award as he possibly 
could under the circumstances, I was not able to 
get the compensation assessed on other than the 
ordinary lines. 

It is not uninteresting to observe that in the 
course of the evidence it was proved that Colonel 
Tomlin’s keepers had taken considerably more 
than fifty pounds’ worth of partridge eggs from 
the strip of land included in the notice to 
treat. 

Among the really very important compensation 
cases in which I was engaged was the purchase 
by the Post-Office of the railway interests in 
telegraphic business. I appeared for several rail- 
ways. The Post-Office were represented by the 
law officers of the day, and had the assistance of 
one of the cleverest men whom I ever met at the 
Bar, Mr. C. T. Simpson. He knew his case from 
cover to cover, and had a marvellous capacity for 
remembering the important points, and bringing 
them out in cross-examination. His manner did 
not impress one, as it was hesitating and appar- 
ently somewhat undecided; but when the short- 
hand notes of the cross-examination of the rail- 
way company’s witnesses came to be read, one 
found that he had brought out all the points on 
which the Government could rely in order to 
attack the claim of the railway companies. 
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The sums paid by the Government to the owners 
of the telegraphs were large, but not excessive 
(except probably in the case of Reuter, where 
the award was for a very large sum of money); 
but the subsequent development of telegraphic 
business, since the telegraphs passed into the 
hands of the Government, has shown that the 
bargains then made were very advantageous to 
the public. 

In this connection I may mention an interesting 
incident in connection with the purchase by the 
Post-Office of the business of the telephone com- 
panies which has lately been the subject of con- 
siderable comment in the press. I appeared with 
Mr. Benjamin for the telephone companies, the 
law officers of the Crown, Sir Henry James, Sir 
Farrer Herschell, and Mr. Fletcher Moulton being 
counsel for the Post-Office. Judgment was de- 
livered by Mr. Justice Stephen and Baron Pollock 
in favour of the Crown; but their view, that a 
telephone message was only another way of trans- 
mitting a message by electricity, was open to 
grave attack. We were hesitating whether to 
appeal when, one afternoon, Mr. Winterbotham, 
the solicitor for the telephone company, came | 
to me and asked me whether I thought that the 
appeal would succeed. I told him that I could 
not say, but that there was a very fair ground 
for arguing that the view taken by the Court 
as to the nature of a ‘message’ did not bring 
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speech by telephone within the definition of 
“message,” so as to give the Postmaster-General 
the monopoly to which he was entitled for tele- 
graphic messages. Whereupon he produced a draft 
licence, and said: ‘“‘ The Government have offered 
me this,” showing me the proposed terms. On 
looking it through, I said at once: “If you can 
get this, the appeal is not worth spending a 
farthing upon. All you want is practically con- 
ceded, and the company will be getting the profit, 
although working under licence from the Post- 
Office.” My view was adopted, and proved to 
be accurate; in the years which passed since the 
licence was granted until the final purchase by 
the Post-Office last year, the company had made 
very large profits, and occupied a very strong 
position as competitors. I do not say that this 
result was due to any services rendered by me, 
but had the appeal proceeded and been unsuccess- 
ful, the Postmaster-General would never again 
have offered terms anything like so favourable 
as those which were offered to the telephone com- 
pany, and accepted by them whilst the appeal 
was pending. 

I was retained in several of the arbitrations 
which related to the purchase of the bridges over 
the River Thames by the Metropolitan Board. 
Large sums of money were at stake, and the 
claims, which depended mainly on prospective 
value, involved an estimate of the increase of 
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traffic passing over the toll bridges due to an 
Increase in the population. As might be 
expected, there was great divergence in the 
opinions of the experts on such questions, but 
on the whole I think that the awards were 
fair, and represented the real value of the under- 
takings. 


CHAPTER X 
ARBITRATIONS 


My practice in arbitrations, other than com- 
pensation cases, was very considerable. One of 
the first was the case of Hunloke v. The Clay 
Cross Company, in which, as I have already 
mentioned, I was junior to the late Mr. Tom 
Jones, 

In the year 1887 I was engaged for Kirk and 
Randall, the leading builders, in an arbitration 
between them and the East and West India Docks. 
That case showed the importance of having control 
of legal proceedings, if possible, from the earliest 
stage. The claimants, Messrs. Kirk and Randall, 
entered into a contract to construct the Tilbury 
Docks. It was, of course, a very heavy contract, 
and necessitated the employment of a large quan- 
tity of plant. The difficulty in the case arose 
from the fact that that which was supposed 
to be ordinary earthwork, and priced in the 
schedule as such, was, in fact, nothing but dried 
mud, the result of many years’ deposit from the 
Thames; and when it was opened up to the air 
and became wet, it went to slurry, and was, in 
fact, little more than wet mud. The pressure 
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upon the dock-wall trenches was enormous, and 
the timbering required was some five or six times 
as much as could possibly have been anticipated ; 
the timbers themselves, when in place, were 
cut through and driven into the most extra- 
ordinary positions, owing to the great weight 
behind them. The engineer, Mr. Manning, con- 
strued the schedule of the contract in its strictest 
terms, and only allowed the contractor the price 
for the excavation based upon the view that it 
was ordinary earthwork. The consequence was, 
that in the course of some fifteen months the con- 
tractors had spent many thousands of pounds 
beyond the amount for which they had obtained 
certificates, and were approaching the end of their 
resources. 

I was instructed by Mr. Maton, a distinguished 
solicitor, and discussed the matter in consulta- 
tion with him and the contractors. The latter 
were very anxious to stop the work, as they knew 
that they could not possibly carry it out at the 
contract price, so as to earn a profit, but must 
rather be the losers of many thousands of pounds. 
I asked them how long they could go on paying 
their men. They told me three weeks, or possibly 
five or six with the help of an overdraft. I 
said: ‘“‘ Whatever you do, don’t stop work your- 
selves. Let them turn you out. Your position 
would be far stronger.”” To my great surprise, 
seven or eight days after I had given this advice, 
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the dock company took possession of the works, © 
seizing, as they.were entitled to do in the event 
of default, all the plant of the contractors, and 
entered, or purposed to enter, into a fresh contract 
with Messrs. Lucas and Aird to complete the 
works. The claim of the contractors, which was, 
of course, for a very large sum, included the value 
of the work actually done at a proper rate of pay- 
ment, and the value of the large amount of plant 
which they had on the ground, estimated at up- 
wards of £200,000. The case was referred to Sir 
Frederick Bramwell, the late Mr. Pollard appear- 
ing as counsel for the dock company. We sat, I 
think, upwards of ninety days, and Sir Frederick 
Bramwell, taking the view that what the con- 
tractors had been called upon to do could not 
properly be described as earthwork, but as ex- 
cavation of liquid mud, gave an award for, if I 
remember right, the sum of upwards of £180,000, 
beyond what the contractors had received as 
certified by the dock company’s engineer. The 
dock company raised a point which had never 
been raised before, that the arbitrator had re- 
ceived evidence which was not admissible. The 
case was taken to the House of Lords, and in 
accordance with the generally accepted view of 
the profession, we contended that the question was 
one of fact, and that the arbitrator could not be 
called upon to state a special case. The House of 
Lords decided otherwise, and ordered a case to 
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be stated by Sir Frederick Bramwell; but before 
proceedings went farther, the dock company, who 
were re-arranging their finances, approached the 
contractors and offered to pay them practically 
the whole of the amount awarded in debentures 
issued at a considerable discount. This offer was 
accepted, and ultimately the debentures became 
very valuable, and the contractors recovered the 
whole amount of their claim. 

A very important arbitration in which I was 
engaged was the claim of Lord Blantyre against 
the Trustees of the Clyde Navigation for damage 
caused to his estate at Erskine, between Glasgow 
and Greenock, some ten miles west of Glasgow, 
by reason of the operations of the Trustees on the 
Clyde. I had the assistance of Mr. Dundas, a 
Scotch advocate. The Clyde Trustees were repre- 
sented by the Lord Advocate, Mr. J. B. Balfour, 
and the Solicitor-General for Scotland. The case 
was referred to Sir Henry Hunt as umpire, Sir 
Frederick Bramwell as arbitrator for Lord Blan- 
tyre, and Mr. James Abernethy, C.E., as arbitrator 
for the Clyde Trustees. Lord Blantyre claimed 
£100,000. 

The operations of the Trustees, which were very 
extensive, included taking possession of many acres 
of Lord Blantyre’s land, the turning of sandbanks 
into mud, and carrying out other works to the 
general injury of the estate. The case lasted 
many days, the Trustees maintaining that so far 
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from being injurious, their operations had im- 
proved the estate. Ultimately an award was 
made in favour of the claimant for a considerable 
sum of money, but I am afraid that Lord Blantyre 
was not satisfied, and there remained for some 
time afterwards considerable friction between him 
and the Trustees. 

Another very important case was the arbitra- 
tion which arose out of the purchase of the Bir- 
mingham Gas undertakings by the Corporation of 
Birmingham. Mr. Chamberlain, who conducted 
the negotiations on behalf of the Corporation with 
the greatest ability, had in the year 1878 pur- 
chased, on their behalf, the undertakings of both 
of the great Gas Companies which supplied Bir- 
mingham. The area supplied by these companies 
included several outlying towns and districts 
round Birmingham — Dudley, West Bromwich, 
Tipton, and others. When the Bill was going 
through Parliament, the Committee required as 
a condition of its passing that the promoters 
should undertake to sell the outlying portions of 
the undertakings to the various townships and 
districts concerned at a price proportionate to that 
which Birmingham was paying, and, further, that 
they should not oppose in the next Session Bills 
which were to be promoted by the various outlying 
authorities to acquire the undertakings in their 
several districts. These Bills duly passed, and the 
question then arose as to the price which was to 
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be paid to the Birmingham Corporation for the 
transfer of the undertakings in the outlying dis- 
tricts. The question was referred to Sir Henry 
Hunt, Sir Frederick Bramwell, and Mr. Hawksley, 
and to the surprise of everyone, the Corporation 
of Birmingham named, as the value of the under- 
takings they were called upon to transfer, prices 
which, in the aggregate, would have made the 
value of the Birmingham undertakings more than 
double that which the Corporation had paid for 
them. 

Mr. Chamberlain and a number of other wit- 
nesses gave evidence as to the value of the gas 
undertakings in the hands of the Corporation, and 
there is no doubt that if the Corporation had been 
entitled to receive a price proportionate to the 
improved value in their hands, there would have 
been some justification for the figures put forward; 
but the condition that the Corporation should 
not oppose the measures by which the outlying 
authorities were to be entitled to acquire the 
portions of the gas undertakings in their respec- 
tive districts at a price proportionate to that 
paid by Birmingham, entirely altered the position 
as to value. Had the other view prevailed, the 
outlying authorities would have been practically 
buying the portions of the undertakings in their 
respective districts as though in an ordinary 
compensation case. The awards of the umpire 
fixed amounts which, though larger than the mere 
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proportion of the purchase money paid by the 
Birmingham Corporation, were not unduly large, 
having regard to the fact that since the Corpora- 
tion had acquired the undertakings, a year’s 
working had taken place. The Corporation moved 
the Court of Queen’s Bench to set the awards 
aside, but the Court, presided over by Lord Chief 
Justice Cockburn, decided against them, the 
Chief Justice expressing his opinion that the 
Corporation had no right, directly or indirectly, 
to make a profit out of the sale of those portions 
of the gas undertakings belonging to the out- 
lying districts, especially as in Parliament the 
Corporation had agreed to transfer on the terms 
which I have mentioned. Sir John Holker, who 
had not appeared in the arbitration, was taken 
in to argue for the Corporation, who then appealed 
to the Court of Appeal, presided over on that 
occasion by Lord Justice Bramwell, and Sir Henry 
James was instructed to argue on their behalf. 
He did not succeed, and the transfers to the 
various outlying districts were carried out on the 
terms of Sir Henry Hunt’s awards. 

In the year 1885 I was engaged as counsel for 
Mr. Oakeley, of Plas Tan-y-bwch, the owner of 
some very extensive slate quarries near Festiniog. 
They had been worked by the Welsh Slate Com- 
pany as lessees, of which company the Hon. 
Evelyn Ashley was chairman. The slate was 
obtained by excavating in the side of the mountain 
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great chambers from fifty to sixty feet wide, and 
eighty to one hundred feet high. There were some 
ten or twelve of these chambers, and to a person 
standing on the opposite side of the valley and 
looking across, they must have had the appear- 
ance of Egyptian or Indian temples. The walls — 
between the chambers were of slate, and the 
lessees had covenanted not to reduce them below 
a certain thickness, ar.d to maintain the stability 
of the existing chambers which went into the 
mountain to a depth of upwards of one hundred 
feet. : 

One Sunday morning, in the summer of 1884, 
a subdued hissing noise was heard, and the 
whole mountain-side collapsed. The walls of slate 
between each of the various chambers fell, or were 
crushed by the overlying weight, and that which 
the day before had been a slate quarry in full 
work, was reduced to a heap of crushed slate, 
rocks, and earth. It afterwards transpired, as 
was suspected from the first, that the walls had 
been unduly reduced in thickness, and in many 
places undercut. The temptation to get the slabs 
of slate off the sides of the walls, which were very 
easily worked, had been too much for the managers, 
with the result which I have indicated. Fortu- 
nately, as I have said, the fall took place on a 
Sunday, and there were only three watchmen 
in the quarry, all of whom escaped. Had the 
accident occurred on a working day, some 
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hundreds of men must have been buried and 
killed. 

Mr. Oakeley, as lessor, brought an action against 
the Welsh Slate Company for negligent manage- 
ment of the quarry, alleging that the walls had 
been unduly thinned and a state of danger brought 
about by careless and improper working. Mr. 
Sutton was briefed as my junior, and originally 
Mr. Herschell, afterwards Lord Herschell, ap- 
peared for the defendants. The case was referred 
to Mr. Gully, afterwards Speaker of the House 
of Commons, then the leading member of the 
Northern Circuit. When Lord Herschell was un- 
able to continue as counsel owing to his appoint- 
ment as Lord Chancellor, the leading brief was 
given to Mr. R. T. Reid, now Lord Loreburn. 
Our instructions were very meagre, no proper 
inspection having been obtained of the documents 
in the possession of the defendants, but the 
night before the arbitration commenced in Wales, 
where the first meeting was held, a bundle of 
some two or three hundred letters and reports 
from the manager of the Welsh Slate Company 
was handed to me. There were then no other 
copies of these available, and Lord Herschell had 
not even seen them. I got up in the early 
morning when staying at Plas Tan-y-bwch, and 
began to read these letters and reports in order 
of date. To my astonishment, I found in them 
complete proof of that which the defendants were 
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alleged to have been doing, namely, thinning 
the walls, and improperly abstracting slabs of 
slate therefrom. Whereupon, although it was a 
very bold course, I took the responsibility of 
putting in all these reports, notwithstanding the 
fact that they came out of the hostile camp on 
the other side; and although the arbitration 
lasted for a long time, the effect produced early 
in the proceedings by the admissions and dis- 
closures in these reports was never removed. 

In the course of the case negotiations for a 
settlement took place, and I believe Mr. Oakeley, 
or the Oakeley Company as it then was, offered 
to accept terms which would be about equivalent 
to an award of £20,000 and costs. After the nego- 
tiations had lasted several weeks, this offer was 
refused, and I received instructions to continue 
the arbitration, which had already lasted some 
forty or fifty days. In the result Mr. Gully 
awarded Mr. Oakeley £96,000 and costs. 

The case afforded a striking illustration of that 
to which I have more than once referred, namely, 
the value of even limited technical knowledge 
which enables one to test evidence. It happened 
that when I was a boy, I was instructed by my 
father’s direction in land surveying, and I under- 
stood the use of field-books and the details of 
the measurement of land. Late in the course 
of the case we obtained the production of the 
survey books which had been kept by the surveyor 
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of the company. I was able to read them, and 
to ascertain almost exactly the amount by which 
each pillar or wall had been reduced in thickness, 
and in several instances had been undercut. I 
had these field-books plotted on transparent 
tracing-paper at various intervals, and by super- 
imposing the tracing-paper, was able to demon- 
strate the undue thinning and undercutting of the 
walls between the various chambers. Somewhat 
strangely, when they subsequently worked the 
fall to obtain the slate from it, a very large 
quantity of uninjured slate was found, and the 
result of the work proved very remunerative ; but 
this was not known at the time of the arbitration, 
or for some years afterwards. 


CHAPTER XI 
HOUSE OF LORDS AND PRIVY COUNCIL 


A VERY curious and interesting case, heard before 
the Privy Council, was an application made on 
behalf of a certain number of nurses to obtain a 
Charter. The agitation was promoted in 1892 
mainly by a Mrs. Bedford Fenwick, a lady of 
great ability, who herself was a trained nurse. 
She and a number of others gave evidence in 
support of the application. It was strongly op- 
posed by the great bulk of the other nurses and 
by the medical staffs of most of the hospitals for 
whom I appeared. The result, had a Charter 
been granted in the terms of the application, 
would, in my opinion, have been disastrous to 
the profession of nurses. Fortunately it was re- 
jected, and no attempts have been made until 
recently to renew the application. 

On this application for a Charter I received my 
instructions mainly from Miss Florence Nightin- 
gale, who, in conjunction with Miss Lukis, the 
Head of the London Hospital, and Miss Gordon, 
of St. Thomas’s Hospital, was strongly opposed to 
the scheme suggested in the application for the 
Charter. The idea of the petitioners was that 
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there should be a chartered register of nurses, and 
that in time only’ those whose names were on the 
register should be entitled to carry on the pro- 
fession of trained nurse. 

There were many serious objections to the pro- 
posal. Had the Charter been granted in the terms 
of the petition many hundreds, if not thousands, 
of perfectly competent nurses would in a certain 
number of years have been excluded from the 
practice of their profession; but, in addition to 
that, mere registration would have afforded no 
protection to the public, for, as Miss Nightingale 
contended, character quite as much as technical 
training makes a good nurse. In the end the 
Charter which was granted on June 6th, 1893, 
was so modified that it prevented the evils to 
which I have referred, and was really confined to 
a register of those who had applied to have their 
names entered as nurses. No rights or privileges 
were given to the members of the Chartered Cor- 
poration, nor had any nurse any right to call herself 
chartered or registered, so that although a Charter 
was granted, the substantial victory rested with 
the opponents. 

In June, 1892, I appeared before the Privy 
Council in the case of Walker v. Baird. This. 
was an appeal against a judgment of a Canadian 
Court, which had decided that the action of 
the captain of one of Her Majesty’s ships, in 
destroying a lobster factory, which, it was said, 
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had been illegally erected contrary to the terms 
of a treaty between France and Great Britain, 
was illegal. The case had been before the law 
officers for their opinion, and we had advised 
that the defendant was not liable, on the ground 
that no action would lie against the repre- 
sentative of the Government, who had acted 
pursuant to orders. I relied upon the view ex- 
pressed by the Court in the celebrated case of 
Buron v. Denman, where it was held that an 
action brought against a naval officer for burning 
certain native huts could not be maintained. I 
failed to remember that the plaintiff in Buron v. 
Denman was not a British subject, whereas the 
plaintiff in the case in question was. Lord Her- 
schell, who presided at the Privy Council, at once 
took the objection that the Government had 
no authority to authorize one of their naval 
officers to destroy the property of a British subject 
without the express authority of some Act of 
Parliament. Thereupon I had to change my 
front, and to contend that the treaty prohibiting 
the erection of lobster factories in the situation 
in which they were built was a treaty of peace, 
that it could not be disputed that the Crown had 
the power to make such a treaty without the 
authority of Parliament, and that, being a treaty 
of peace, the action must fail. Lord Herschell 
and the other members of the Privy Council 
declined to accept this argument, and held that 
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there was no legal justification which would 
sanction the destruction of the warehouses in 
question, and the appeal was dismissed. I had 
the mortification of writing against my opinion in 
the Law Officers’ Book: “ This opinion is wrong. 
See Walker v. Baird.” 

As a matter of fact, when a similar question arose 
some years afterwards, high legal authorities ex- 
pressed the view that my original contention was 
right, and that if an officer in a similar position 
acted under instructions of the Government, who 
adopted his action as an act of State, no proceed- 
ings could have been maintained against him. 
The case, however, never came to argument, other- 
wise it is possible the view taken by the Privy 
Council in Walker v. Baird would not have been 
followed. 

Among the curious out-of-the-way cases which 
I had to conduct was an appeal against the statutes 
of the University of Oxford, which had been pre- 
pared to govern the new constitution of St. John’s 
College. It was a great compliment to me that 
I, as a Cambridge man, should have been entrusted 
with the brief. It was heard before the Privy 
Council, and we were in the difficulty that always 
arises in such cases, that the tribunal has no 
power to modify or amend the proposed statutes, 
but must either reject or confirm them. The 
statutes in question proposed to reduce to one the 
number of Fellows of St. John’s College who were 
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to be compelled to take Holy Orders. St. John’s 
had always been a foremost College in the educa- 
tion of clergymen, and it was felt, and very 
naturally, by the Master and Fellows that to 
reduce the number to one not only would have 
a very damaging effect upon the constitution of 
the College, but would injure its interests from 
a religious point of view. 

The tribunal was curiously constituted. It 
consisted of the late Lord Salisbury, who presided, 
the late Earl Spencer, the then Earl Derby, and 
Sir Robert Collier, afterwards Lord Monkswell. 
It was not an encouraging tribunal before which 
to argue such a point. As far as I could see, Lord 
Salisbury was the only member of the Court who 
took any real interest in the proceedings. Earl 
Spencer occupied himself in looking at the clock, 
Earl Derby consulted Bradshaw, and Sir Robert 
Collier, who was a great artist, drew pictures on 
his blotting-paper. The result was that the 
statutes were confirmed. 

I was counsel for the Government of the 
Dominion of Canada in some very important 
cases. One of them was a claim by the Dominion 
Government that under the British North America 
Act the reserves for Indians did not form part of 
the provinces, but remained the property of the 
Dominion. The case excited great interest. The 
Indian reserves, being the land in which the 
Indians were settled, occupied very large tracts— 
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I think in some of the provinces many thousands 
of acres. The ‘wording of the British North 
America Act seemed largely to support the 
contention of the Dominion Government, but 
the decision in Canada had been in favour of 
the provinces, the reserves being treated as 
belonging to the provinces, and not to the 
Dominion. This view was also taken in the end 
by the Privy Council, though for a long time the 
result seemed to be in great doubt. I think, 
and thought at the time, that the decision was 
largely governed by questions of policy, which 
were undoubtedly very much in favour of the 
view taken by the Canadian Courts, as it would 
have been most inconvenient that there should be 
established a province within a province as would 
have been the case if the reserves had been held 
to be the property of the Dominion Government. 

Another case in which I also appeared for the 
Dominion of Canada related to the right claimed 
by the Dominion that the receivers in bankruptcy 
were officers of the Dominion, and not of the 
several provinces. In this case also judgment was 
given for the provinces. 

I had the privilege of meeting many dis- 
tinguished counsel, members of the Canadian 
Bar, among them Mr. Edward Blake, who was 
afterwards prominent in the House of Commons, 
Mr. Christopher Robinson, one of the counsel 


who appeared for Great Britain in the Behring 
15 


226 RECOLLECTIONS OF BAR AND BENCH 


Sea Arbitration, Mr. Dalton Macarthy, a man 
of great ability and learning, who was killed at 
a comparatively early age in a carriage accident, 
and Mr. Donald MacMaster, now a member of the 
House of Commons. 

One of the first cases in which I had to appear 
for the Government as Attorney-General was to 
oppose the application for leave to appeal brought 
on behalf of Riel, who had been the leader of a 
rebellion in Canada. He had been prosecuted 
in Canada for high treason, and sentenced to 
death. The Privy Council refused to entertain 
the appeal, and the sentence was carried out on 
November 16th, 1885. 

From the year 1878, when I was made a Queen’s 
Counsel, until my relinquishment of private 
practice in 1895, I had, as I have said, a consider- 
able practice in appeal cases before the House 
of Lords, and to a less extent before the Privy 
Council. This brought me into contact with the 
most brilliant advocates at the Bar. Of all the 
men who were largely engaged in appeal cases 
before the House of Lords, I think Sir Horace 
Davey, afterwards Lord Justice Davey and Lord 
of Appeal, was among the most brilliant. His 
arguments were perfect studies, prepared with the 
greatest care, presenting, as they always did, the 
best possible views of the case he was instructed 
to argue. On more than one occasion I was so 
impressed with them, that I stated, with the 
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approval of their lordships, who were members of 
the tribunal, my admiration of the arguments to 
which I had to reply. Another advocate of great 
ability and power was Sir John Rigby, Solicitor- 
General in Mr. Gladstone’s Government, and 
_ afterwards a Lord Justice of Appeal. In some 
ways he was a more robust and, in winning 
cases, a more powerful advocate than Sir Horace 
Davey, but he had not the resource or acuteness 
or refinement in argument which made Sir Horace 
Davey so dangerous an opponent. There were, 
of course, many other distinguished advocates 
whom I met as opponents in the House of Lords, 
including Sir Robert Finlay, who was from 1895 
till 1900 my Solicitor-General, and the late Mr. 
Joseph Walton, afterwards Mr. Justice Walton, 
but I feel that those Whose names I first mentioned, 
Sir Horace Davey and Sir John Rigby, deserve 
special notice. 

By the time I gave up private practice in 
1895 I had received 3,330 retainers, of which 
535 were general retainers, and 2,795 retainers in 
particular cases. I had also done a large business 
in advising in cases for opinion. I kept copies 
of all my opinions, which I found to be of great 
service when the same question arose at a later 
date, sometimes between the same parties. I 
find that during the years 1870 to 1895 I wrote 
opinions in no less than 1,890 cases, which were, 
of course, in addition to opinions on evidence, 
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which were only of use in the particular action 
concerned. 

I appeared as Attorney-General in several peer- 
age cases before the Committee of Privileges to 
resist the claims to peerages put forward by dif- 
ferent applicants. Among others were the cases 
of Berkeley, Trimlestown, Barnard, De Wahull, 
Gray, and Aylesford. They were particularly 
interesting, as they involved the history of the 
nature of certain Councils which had taken place, 
and which might, or might not, have been regarded 
as Parliaments. I remember in one case the 
claimant proved his pedigree and direct descent 
for three or four hundred years. He also proved 
that his ancestor had had more than three times 
the amount of land which was in those days re- 
quired as the qualification in the case of peers. He 
proved that he had been summoned by the King to 
attend a Council on two or three occasions; but he 
was unable to satisfy the Committee of Privileges 
that any one of the Councils which he attended 
could be regarded as a Parliament, and, in conse- 
quence, his case failed. 


CHAPTER XII 
INTERNATIONAL ARBITRATIONS 


In 1891 arose the question which ultimately 
resulted in the arbitration between the United 
States of America and Great Britain concerning 
the Behring Sea. I was instructed to appear 
on behalf of the British Government and the 
Government of Canada. It was at first intended 
that I should have the leading brief, whether 
T was still in office or not, but when the Liberals 
came into power in the year 1893, the Liberal 
Government naturally desired that they should be 
represented by their own Attorney-General, Sir 
Charles Russell. I acquiesced in their wish at 
once, and had the great honour of serving as 
junior to Russell in the arbitration, which took 
place in the year 1893. We had also the 
assistance of Mr. Christopher Robinson, Q.C., a 
Canadian barrister of the greatest ability, whose 
services in the arbitration were invaluable. The 
agent for Great Britain was Mr. Charles—after- 
wards Sir Charles—Hibbert Tupper, who had 
prepared a full statement of the case, and was 
acquainted with every detail of it. 

The dispute arose respecting the right of British 
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vessels to capture seals in that part of the Northern 
Pacific known as the Behring Sea. Mr. Tupper 
had the assistance of the late Sir George Baden- 
Powell and the late Dr. G. M. Dawson, who was 
aman of great learning and scientific knowledge, 
and one of the most remarkable personalities I 
ever met. He knew the country well and had 
previously explored the Yukon district, and 
Dawson City was named after him. He had 
made a complete study of the whole question from 
a scientific and natural history point of view. 

My first introduction to Mr. Tupper gave rise to 
a very interesting incident. I mention it because 
it brings out in strong relief that to which I have 
already referred—namely, the importance of any- 
one who is conducting any difficult and intricate 
case receiving his instructions from some person, 
solicitor or otherwise, who has investigated the 
case, and not attempting himself to ascertain the 
facts. The preparation of the case for Great 
Britain in the Behring Sea Arbitration was a 
striking illustration of that point. Mr. Tupper, as 
I have said, had the most intimate knowledge of 
every detail in the case, and had studied it for 
months. The case he had prepared contained 
every material statement of fact, but on its perusal 
it failed to produce the impression it should have 
done, one reason, among others, being that pro- 
minence was constantly given to the same point, 
thus giving the reader the impression that it was 
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the most important fact. I never felt placed in 
a more difficult: position. Mr. Tupper, naturally 
proud of his work, had brought over the case just 
as it appeared to him that it should be presented. 
I felt that it must be substantially altered. After 
consultation with Sir Thomas Sanderson, now 
Lord Sanderson, who was then at the Foreign 
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Office, I determined to adopt a very unusual 
course. I asked Mr. Tupper, Mr. Robinson, 
and Dr. Dawson to meet me at the Foreign 
Office. It was the first time I had seen them, 
and I was naturally anxious as to how far the 
plan which I ultimately adopted would be re- 


232 RECOLLECTIONS OF BAR AND BENCH 


ceived. I had a shorthand writer there, and 
after expressing to Mr. Tupper my admiration 
of the intimate knowledge shown in the pre- 
paration of the case, and my recognition of the 
fact that every point material to the British case 
was to be found in it, I said: “‘ May I venture to 
tell you how the case strikes me, having carefully 
studied your draft?” He naturally acquiesced, 
and thereupon I made a brief statement, lasting 
some twenty minutes or half an hour, of the case 
as it appeared to me. I did not refer to any 
notes except in respect of certain dates. When 
I had finished, Mr. Tupper said to me: “ Sir 
Richard, you have absolutely appreciated the 
salient features, and I shall be only too delighted 
to adopt what you have said as the outline for 
the British case.” Nothing could have been more 
generous, and from that day until the conclusion 
of the Arbitration we worked in perfect accord. 

T ought to mention that in the course of the prep- 
aration of the case the Hon. W. H. Cross, whom 
I had appointed junior counsel, died. I felt his 
loss most keenly. He was a man of great ability, 
and had the highest character, and would have 
been of great assistance to us had he lived. TI felt 
his death so much that I could not appoint anyone 
else, and ultimately Sir Charles had the assistance 
of Mr. Box and Mr. Francis Piggott, afterwards 
Sir Francis Piggott, Chief Justice of Hong Kong, 
who were appointed by him personally. 
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The case was delivered before the change of 
Government took place, and when Sir Charles 
assumed control, he was good enough to express 
strong approval of our work, and the counter- 
case and argument were prepared in consultation 
among all the counsel engaged. It is quite 
unnecessary, and would, in fact, be impossible, 
to reproduce any substantial portion of the 
arguments urged on behalf of Great Britain. It is 
sufficient to say that the contention of the United 
States was that both before the acquisition of 
Alaska from Russia, and subsequently when it was 
in the possession of the United States, the waters 
of the Behring Sea were, and had been, treated 
as territorial waters, and that seals and all other 
animals and fish found in those waters were the 
property of the United States. The case for Great 
Britain was that the waters of Behring Sea other 
than the territorial waters properly defined by the 
coast-lines were part of the high seas, and that 
anyone had aright to capture animals or fish found 
therein. The counsel for the United States were 
Mr. James C. Carter, Mr. E. J. Phelps (previously 
United States Ambassador to Great Britain), Mr. 
F. Coudert, and Judge Blodgett. The Agent was 
General Foster. The arbitration took place in Paris 
before Baron de Courcelle as President, the Marquis 
Visconti Venosta, an Italian statesman, Herr 


* Gramm, the distinguished jurist from Norway, 


Lord Hannen and Sir John Thompson, Premier 


234 RECOLLECTIONS OF BAR AND BENCH 


of Canada, who were nominated by Great Britain, 
and Mr. Justice Harlan, of the Supreme Court, 
and Senator Morgan nominated by the United 
States. After a preliminary meeting, at which 
the printed documents were formally presented 
to the tribunal, an adjournment took place, and 
the oral argument commenced early in the year 
1893. The Hon. Charles Russell, Sir Charles’s 
eldest son, was appointed legal adviser to the 
British staff for the purpose of dealing with 
questions of the evidence which might be obtained. 
The Attorney-General’s speech, which lasted for 
eleven days, was one of great power, and was a 
masterly exposition of the British case. He and 
I and Christopher Robinson met every afternoon 
or evening, and arranged the part of the case which 
should be dealt with by him at the next sitting. 
Sir Charles was always most grateful and con- 
siderate to those who were helping him, and, of 
course, his eloquence and power of clear statement 
are well known. He was followed by Mr. James 
Carter for the United States, who, with the 
exception of Mr. Joseph Choate, was the leading 
‘advocate in New York. Mr. Choate could not 
appear for the United States because he had 
appeared for the British Government in some 
preliminary proceedings when the question as to 
the right of the United States to arrest a vessel 
which had been engaged in pelagic sealing was 
raised. I followed Mr. Carter, and was in turn 
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succeeded by Mr. Coudert and Christopher 
Robinson. The final speech was made by Mr. 
Phelps. It was eloquent and beautifully ex- 
pressed, but even if he had had a better case, 
his argument would have come too late, as 
the tribunal were already wearied with the dis- 
cussion, which had lasted upwards of forty days. 
The award on the legal question was in favour of 
Great Britain and Canada, and recognized the 
right of any person navigating Behring Sea, out- 
side territorial waters as ordinarily understood, 
to capture seals. The tribunal, from a natural 
desire to put an end to any practice which might 
be cruel, prohibited the capture of seals by fire- 
arms. In the end this proved to be much in favour 
of the pelagic sealer. He was able to capture 
seals by the aid of harpoons and other methods, 
and the waters were not disturbed by the shooting 
or noise of firearms. 

No one could fail to be struck by the difference 
in style of the English and American advocates. 
The former, as I have said, presented the case 
based entirely on their instructions, while in 
the case of the latter one constantly observed 
that the personal knowledge acquired in getting 
up the case affected the form and mode of present- 
ment of the argument. At the commencement 
of the proceedings, Sir Charles Russell, Chris- 
topher Robinson and I resolved that as far as 
possible we would put forward no proposition of 
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law which could not be justified judicially. We 
kept to our resolution, and I think the moderation 
with which the legal aspect of the case, from the 
British point of view, was stated made a consider- 
able impression upon the tribunal. 

On November 13th, 1893, I received the kindest 
of letters from Lord Rosebery, then Prime 
Minister, informing me that he had recommended 
my name to Her Majesty Queen Victoria for the 
honour of a Knight of the Grand Cross of the 
Order of St. Michael and St. George, which was at 
the same time conferred on Sir Charles Russell. 
I may mention that during the course of the 
arbitration I received more than one letter from 
Lord Rosebery, expressing in the kindest way his 
appreciation of the work which I was able to do 
in representing Great Britain. 

In 1897 arose the question which ultimately gave 
rise to the Venezuelan Arbitration, between Great 
Britain and Venezuela, but in reality conducted by 
the United States Government, who put forward 
the claims of Venezuela. Negotiations for dealing 
with the question of the boundary of British 
Guiana and Venezuela had been in progress for 
many years, and as far back as 1840 an eminent 
engineer named Schomburgh had been employed 
by the British Government to ascertain the proper 
boundaries of the territory of British Guiana, which 
had been acquired from the Dutch at the end of 
the eighteenth or the beginning of the nineteenth 
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century. The matter which first brought the 
subject into prominence was a reference to it in a 
message of President Cleveland in the year 1896. 
This reference was regarded by many as indicating 
that the United States was prepared, if necessary, 
to support the claims of Venezuela by force. I 
doubt myself whether there was any such inten- 
tion, but there was sufficient cause to give rise to 
a well-grounded apprehension, and I was much 
pressed by Sir William Harcourt and other leading 
members of the Liberal Party to endeavour to 
_ bring about a settlement by arbitration or other- 
wise. A most able memorandum of the British 
case had been prepared by Sir Frederick Pollock, 
which, though not in a form suitable for a case 
before arbitrators, yet contained all the informa- 
tion of importance bearing upon the matter. I 
was requested by Lord Salisbury in 1897 to pre- 
pare a draft case. I had, at the early stages, the 
assistance of my Solicitor-General, Sir Robert 
Finlay, and during the whole time the valuable 
aid of Sir Thomas Sanderson, then Chief Secretary 
at the Foreign Office. 

When the matter assumed a definite shape, I 
asked that the precedent of the Behring Sea 
Arbitration might be followed, and that I might 
be given to assist me the Attorney-General of the 
previous Liberal Government, Sir Robert Reid, 
afterwards Lord Chancellor. This was assented 
to by Her Majesty’s Government, and through- 
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out the arbitration I had his help, which was 
of the greatest value to me. The other counsel: 
associated with me were Mr. George Askwith, now 
Sir George Askwith, and Mr. Rowlatt, now Mr. 
Justice Rowlatt. The counsel for the United 
States, who appeared in support of the Venezuelan 
Government, were General Harrison, ex-President, 
General Tracey, Mr. Russell Soley, and Mr. Mallet 
Prevost. The arbitrators were Mons. F. de 
Martens, Lord Russell of Killowen, the Lord 
Chief Justice, Sir Richard Henn-Collins, the 
Master of the Rolls, Mr. Melville Western Fuller, 
Chief Justice of the Supreme Court of the 
United States, and Mr. Justice Brewer, Judge 
of the Supreme Court. The treaty of arbitration 
was signed on February 2nd, 1897. 

The territory in dispute comprised about sixty 
thousand square miles on the south bank of the 
Orinoco River. The opinion was expressed 
publicly by some distinguished men that the 
claim of the British Government could not be 
justified. This opinion was formed without full 
knowledge of the facts and documents, but never- 
theless caused us considerable anxiety and diffi- 
culty. The agent for the British Government was 
Mr. George Buchanan, now Sir George Buchanan, 
His Majesty’s Ambassador at St. Petersburg, 
whose assistance was of great value, and I also had 
as legal adviser my brother, Mr. Frank Webster, 
a member of a leading firm of London solicitors. 
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All information as to the country itself, its inhabi- 
tants, its trade, its geographical features, and, in 
fact, every other matter of importance, was sup- 
plied to me by Sir Everard Im Thurn and Mr. 
McTurk, who had both been resident in the 
colony for many years, and had an intimate 
knowledge of the native races occupying the 
territory in dispute, and of their histories. The 
arbitration was held in Paris under the Presi- 
dency of Mons. de Martens, and the award, 
which was made on October 3rd, 1899, was 
substantially in favour of Great Britain. Of the 
sixty thousand square miles of territory claimed 
by Venezuela, she was awarded two hundred 
square miles. On two important points, however, 
the award was in favour of Venezuela: she was 
given Point Barima, on the right bank at the 
~entrance of the Orinoco River, and a small portion 
of territory in the interior was also awarded to her. 
The interests of Great Britain were, however, 
safeguarded by a stipulation that the naviga- 
tion of the Barima and Amakeru Rivers should 
be open. We adopted in this case the course 
taken in the Behring Sea Arbitration of allowing 
the United States advocates to have the last word. 

The leading counsel opposed to us, ex-President 
General Harrison, was a man of great eloquence 
and power of argument, and his speech on behalf 
of Venezuela, which occupied several days, was 
one of great ability. Like that, however, of 
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Mr. Phelps in the Behring Sea Arbitration it came 
after the proceedings had lasted upwards of forty 
days, and was addressed to a tribunal already 
wearied, and I am convinced that where a case 
is a strong one, the first word addressed. to a 
tribunal which is not fatigued and wishes to 
follow the argument closely, is of far more value 
than the last. The other counsel, General 
Tracey, Mr. Soley, and Mr. Mallet Prevost, had 
an intimate knowledge of their case, and made 
able speeches worthy of the occasion. The agent 
for Venezuela was Sefior Rojaz, who represented 
the interests of Venezuela in Paris for many years. 

This was the second arbitration in which I was 
successful, with others of my colleagues, in main- 
taining the claims of Great Britain. 

My only other direct connection with inter- 
national arbitrations was when I was appointed 
a member of the tribunal to settle the question 
of the boundary of Alaska, which was the subject 
of a dispute between the United States and Great 
Britain in the year 1903. The representatives of 
the United States were Mr. Elihu Root, Senator 
Oliver Lodge, and Senator Turner from Spokane. 
Those for Canada were Sir Lewis Jetté, Mr. 
Aylesworth, and myself. The papers were very 
voluminous, and after studying them carefully 
_ and hearing all the arguments, I came to the con- 
clusion that I could not support the main con- 
tention of Canada as regarded the boundary, and 
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acting purely in a judicial capacity, I was under 
the painful necessity of differing from my two 
Canadian colleagues. I need scarcely say that 
as I had appeared for Canada with success in the 
Behring Sea Arbitration, I only came to this 
decision with the greatest reluctance, and nothing 
but a sense of my duty to my position influenced 
me. I mention this because my conduct in giving 
this decision was the subject of violent and unjust 
criticism on the part of some Canadians; this 
feeling lasted for a considerable time, but I am 
bound to say that I think reflection and later 
consideration of the questions involved have 
resulted in a fairer judgment. I have always 
felt since that arbitration that in any dispute 
between nations some members of the tribunal 
dealing with the questions should be of a nation- 
ality independent of the two contesting parties. 
In this case, as I have shown, the United States 
and Great Britain were both represented by their 
own nationals, and it puts a great strain on the 
members of the tribunal in such cases when they 
have to decide against the country by which they 
have been nominated without having the support 
of any independent jurists of another nationality. 

I received many pressing invitations to visit 
America and to deliver an address to the American 
Bar Association. They came from Americans of 
great distinction—from Mr. Choate, the then Am- 


bassador to London, in 1904, from Senator Oliver 
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Lodge in 1905, from Mr. Dickinson, the leading 
counsel for the United States in the Alaska Arbi- 
tration, in 1908, and from Mr. Lehmann in 1909. 
I had always hoped to have been able to accept 
and respond to these invitations by visiting the 
United States for the second time, but the pressure 
of my work as Lord Chief Justice, and particu- 
larly the passing of the Act establishing the Court 
of Criminal Appeal, rendered it quite impossible, 
and when my health broke down in 1913 all 
prospects of my being able again to ‘cross the 
Atlantic came to an end. I gratefully acknowledge 
the kind and flattering terms in which the various 
invitations I received were couched—far more so 
than I deserved. It would have been a great 
pleasure to me to have followed the example of 
my two predecessors, Lord Coleridge and Lord 
Russell, both of whom had visited the States as 
Chief Justice, the latter addressing the American 
Bar Association on the occasion of his visit. 

IT have been for many years a member of the 
Association originally called the “ Association for 
the Reform and Codification of the Law of 
Nations.” My father was one of its founders, and 
largely contributed to its early success. He was 
associated with the Hon. David Dudley Field, 
Judge Peabody, the Rev. Dr. Miles, Dr. Sieveking, 
and M. Rolan Jaequemyns, Professor of Inter- | 
national Law at Ghent, all of whom were at one 
time distinguished members of the Association. 
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On my father’s death, in 1875, the Association, 
at their meeting at The Hague, unanimously 
passed the following resolution, which was pro- 
posed by Professor Sheldon Amos, and supported, 
by Judge Peabody, H. D. Jencken, David Dudley 
Field, and others, all of whom spoke feelingly: 


“ Resolved that the Association in expressing 
its profound sense of the loss it has sustained by 
the death of Mr. Thomas Webster, desires to pay 
a special tribute to the sagacity and indefatigable 
perseverance with which he assisted in establish- 
ing the Association, framing its constitution, and 
promoting its growth to the present time, and the 
Association desires this resolution to be communi- 
cated to his family.” 


I venture to add an extract from the speech of 
the Rev. Dr. Miles, the General Secretary: 


“Mr. President and Gentlemen of the Associa- 
tion,—Before I resume my seat one sad office 
remains for me to discharge. As we gather in 
our Conference to-day, our hearts are touched 
with sorrow, as we miss the presence of one of our 
members whom we all deeply revered and loved. 
I refer to Thomas Webster, Q.C. In his death, 
which occurred suddenly in June last, our Associa- 
tion has suffered a very severe loss. His clear and 
practical mind, his lively appreciation of the great. 
object proposed by this movement, his large ex- 
perience in connection with the Social Science 
Congress and other public bodies, all combined, 


244 RECOLLECTIONS OF BAR AND BENCH 


eminently qualified him for the important part 
he performed in drafting the constitution and 
organizing the Association. 

“* Large were the hopes and expectations which 
we cherished of aid from his great executive abili- 
ties and co-operation in carrying forward the work 
undertaken, and we to-day record the expression 
of our profound sorrow at the great loss we have 
sustained in his death. But, Mr. President and 
Gentlemen, he has given us an inspiring example. 
He continued in his work, doing it faithfully and 
well even up to the moment his God summoned 
him to a still nobler work in a better world. We 
will sacredly cherish his memory, and as the best 
tribute we can pay to his worth we will endes 1a 
to imitate his example.” 


I attended several meetings of the Association, 
presiding at Brussels in the year 1895, at Glasgow 
in 1901, and I also took part in the important 
meeting held in London, under the presidency of 
Lord Justice Kennedy in the year 1910. To the 
labours of the Association are largely due the estab- 
lishment of the York and Antwerp rules for general 
average, proposed rules for international arbitra- 
tions for marine insurance, and many other amend- 
ments of the law relating to commercial matters. 

Later on, the name of the Association was 
changed to The International Law Association. 
Among the prominent members of the Association 
is M. Louis Franck of Antwerp, an eminent Belgian 
barrister, who has for many years given the Asso- 
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ciation the benfit of his great experience in matters 
of international law. 

About the year 1901 I received the great com- 
pliment of being elected a member of the Insti- 
tute of International Law. This Institute, which 
was established in 1873, and which numbers among 
its members many distinguished jurists in France, 
Belgium, and other European countries, holds 
meetings at intervals of from one to two years in 
various important cities. Owing to the pressure 
of my work as Chief Justice, and later owing to 
the breakdown of my health, I have not been able, 
much to my regret, to be present at many of the 
meetings, but I took part in very important meet- 
ings at Ghent in the year 1906, and Paris in 1910, 
and but for the cause above mentioned, should 
have attended at Madrid and Oxford. . 


CHAPTER XIII 
1895-1900 


In July, 1896, occurred the trial of Dr. Jameson 
and the other leaders who were concerned in the 
raid in South Africa. The case was tried at Bar— 
that is, there were three Judges sitting to hear it 
instead of one. This is a very unusual method 
of trial, and adopted only in very important 
matters. The Judges were Lord Russell the 
Lord Chief Justice, Baron Pollock, and Sir Henry 
Hawkins. The defendants were represented by, 
among others, Sir Edward Clarke and Sir Edward 
Carson. I had the assistance of my Solicitor- 
General Sir Robert Finlay, and Mr. Henry Sutton, 
afterwards Mr. Justice Sutton. 

The trial lasted seven or eight days, and ended 
in a verdict of guilty against six of the defendants; 
I withdrew the case against the other eight. Those 
who were convicted were Dr. Jameson, who was 
sentenced to fifteen months’ imprisonment, Sir 
John Willoughby, to ten months’, Major Robert — 
White, to seven months’, Colonel Gray, Major 
Coventry, and Colonel Henry White, to five 
months’ each. The case was summed up by the 
Lord Chief Justice, but instead of leaving it 
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generally to the jury, he put to them certain 
specific questions which they were asked to 
answer, and upon their answers the Court 
directed a verdict of guilty. 

I have always thought, and still think, that for 
once in his life Sir Edward Clarke lost a great 
opportunity. Some of the jury were obviously 
favourable to the defendants, and if it had been 
open to them to return a general verdict of not 
guilty, I am by no means sure there would have 
been a conviction. When the jury had answered 
the questions, and the Lord Chief Justice was in 
the course of directing them to find a verdict of 
guilty, Sir Edward Clarke rose, and began in a 
very firm but respectful manner to claim that the 
question of guilty upon the indictment should be 
left generally to the jury. The Lord Chief Justice 
declined to hear him, and, in fact, ordered him to 
discontinue. To my surprise, knowing the courage 
and experience of my distinguished friend, he did 
not continue to press the Court, but gave way to 
the ruling pronounced by the Chief Justice. 

The only other trial at Bar in which I was 
concerned was the case of Regina v. Lynch, when 
I presided as Chief Justice; this will be mentioned 
on a later page. 

In January, 1897, a Parliamentary Committee 
was appointed to inquire into the Jameson Raid. 
The members of the Committee were—Mr. J. C. 
Bigham, Q.C., Mr. Sydney H. Buxton, the Hon. E. 
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Blake, Sir H. Campbell-Bannerman, the Colonial 
Secretary (Mr. Chamberlain), the Chancellor of the 
Exchequer (Sir Michael Hicks-Beach), Mr. C. A. 
Cripps, Q.C., Sir W. Hart Dyke, Mr. J. E. Ellis, 
Sir W. Harcourt, Mr. W. L. Jackson, Mr. H. 
Labouchere, Mr. J. L. Wharton, Mr. G. Wyndham, 
and myself, 

There is no doubt that the original object of 
those who supported the application for an inquiry 
was the expectation that they would be able to 
establish the fact that the late Mr. Cecil Rhodes, 
and possibly some other leading people, were in 
complicity with the Raid. The Committee sat for 
many weeks, and examined a large number of wit- 
nesses, including Mr. Rhodes and Mr. Chamberlain 
himself. In the result it was clearly established 
that the raid by Dr. Jameson was entirely against 
the wishes of Mr. Rhodes, and, in fact, that the 
news had a very serious effect upon him, which 
lasted for many hours. It is easy now for those 
who look back to criticize the action taken by 
Dr. Jameson and his companions, but it cannot 
be doubted that they were actuated by the highest 
motives. 

It was very interesting to watch the examination 
of the different witnesses by the various members 
of the Committee. The Liberal Party, then in 
Opposition, were represented by Sir Henry Camp- 
bell-Bannerman, Sir William Harcourt, Mr. Blake, 
and Mr. Labouchere, and questions were asked by 
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them for the purpose of endeavouring indirectly to 
suggest complicity by Mr. Rhodes and the Colonial 
Office. They had very unwisely seated themselves 
close to the Chairman, and as the questions were 
‘put in rotation from left to right, the members of 
the Committee who were opposed to the suggestion 
of complicity had full opportunity of developing 
their case after those who represented the Oppo- 
sition had exhausted their right of examining. 
This was very remarkable in the case of Mr. Cecil 
Rhodes, who, having made a statement, went out 
of the box practically without cross-examination, 
although Sir William Harcourt, Mr. Labouchere, 
and others had indicated in the course of the dis- 
cussion that they were very anxious to have the 
opportunity of putting questions to him. 

Cecil Rhodes was one of the most remarkable 
men I ever met, and his death at a comparatively | 
early age was a great loss to the country and the 
Empire. The power of his name is still felt in the 
conduct of South African affairs. 

No one who conducts a large practice for many 
years can do so successfully and with comfort to 
himself unless he has the assistance of barristers 
who are able to work for him. I know there are 
men who are unable to avail themselves of other 
mens’ notes, but provided that the assistant, com- 
monly called a “‘ devil,’’ is competent he can save 
the barrister for whom he is working a great amount 
of labour. I have on many occasions conducted 
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cases and arguments after trial from the perusal 
of the notes made for me. I had from time to 
time several barristers who were employed to 
assist me in getting up my cases. One I 
have already mentioned, James Heywood John- 
stone, who was for three years my pupil, and in 
my chambers for nearly ten years until his health 
broke down. He did not meet with the success 
which he deserved, largely, I fear, on account of 
his devotion to my work. He established a form 
of making a note which was subsequently adopted 
by those who succeeded him—the material facts 
in the order of date being written on the right- 
hand side of a sheet of foolscap paper folded 
down the middle; in the case of important 
letters, if not too long, extracts were quoted 
verbatim, while in the case of arguments on actions 
which had been tried or which had gone to the 
Court of Appeal, an accurate précis of the evidence 
was given. I need not say that accuracy in such 
work is essential, and men are only qualified for 
it after considerable experience. 

In the year 1890 Mr. R. 8. Wright, who had been 
for many years Senior Counsel to the Attorney- 
General, commonly called Attorney - General’s 
“devil,” was made a Judge. I appointed in his 
place Mr. Henry Sutton, with whose work I had 
been intimately acquainted for many years, and 
who had constantly acted as my junior. He was 
a very good lawyer, and a man of untiring 
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industry. His précis and notes on cases in which 
he was engaged with me were invaluable, as I 
could rely absolutely on their accuracy. He was 
appointed a Judge of the King’s Bench Division 
in December, 1904, but unfortunately he had to 
retire owing to ill-health. 

Among others who gave me the benefit of their 
help was Mr. F. F. Daldy. He was with me for 
many years, and now has a very large practice 
as a junior. When I was Attorney-General I had 
the assistance of Mr. R. Griffin, now Controller 
of Trade Marks in the Patent Office, a man of 
very considerable experience in scientific work, 
and of Mr. H. Bertram Cox, a most excellent 
lawyer and admirable in noting cases. Mr. 
Bertram Cox was appointed by Mr. Chamberlain 
on my recommendation as legal adviser to the 
Colonial Office, and he now fills the position of 
Solicitor to the Inland Revenue in succession to 
Mr. (now Sir Francis) Gore. Another gentleman 
who rendered me most able assistance was Mr. 
Davidson, now Sir W. E. Davidson. He had done 
some similar work for a considerable period for 
Lord Herschell, and came to me when Lord 
_ Herschell was appointed Lord Chancellor. He 
remained with me for some years until he was 
appointed Legal Adviser to the Foreign Office. 
Mr. George Askwith also did excellent work for 
me. He had “devilled” for many years for Sir 
Henry James, and I did not know him intimately 
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until the Parnell Commission, in which he 
rendered me most valuable aid. He has since 
been most successful as Arbitrator for the Board 
of Trade, and is now one of the ablest officials 
in that Office. The Hon. W. Cross, eldest son of 
Viscount Cross, whose name I have mentioned in 
connection with the Behring Sea Arbitration, 
helped me for some years, and there were several- 
others, among them Mr. John Graham, now a 
distinguished County Court Judge, who assisted 
me in connection with scientific work. As I have 
said, I could not possibly have conducted my 
practice with comfort to myself without the help 
I received from all these gentlemen. 


CHAPTER XIV 
LORD CHIEF JUSTICE (1900-1913) 


In May, 1900, I was offered by Lord Salisbury, and _ 
with much reluctance accepted, the position of 
Master of the Rolls, which I had previously refused 
some years before. I'was very unwilling to leave 
the House of Commons, but there were certain 
circumstances in connection with the offer which 
made it almost impossible for me to refuse it. I 
kept the Mastership of the Rolls until October 
of the same year, when, after the death of Lord 
Russell, I was appointed Lord Chief Justice, one 
of the two positions I had always been willing to 
accept. I held the office for thirteen years, but 
was obliged to retire in 1913 owing to ill-health. 
The position of Lord Chief Justice is one of 
great dignity and importance. It is the highest 
purely judicial office in the country, that of the 
Lord Chancellor being vacated upon any change 
of Government. The Chief Justice should, under 
ordinary circumstances, take his part in the circuit 
work of the country, though not to the same extent 
as the puisne Judges. He is liable to go twice 
out of every three times to the Winter and Sum- 
mer Assizes, and once out of every three times to 
253 : 
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the Autumn Assize, that is to say that out of the 
twelve circuits in any three years, the Chief Justice 
can be called upon to go on circuit five times. The 
modern tendency has been somewhat to relax this 
obligation placed upon the Lord Chief Justice, but 
in my opinion it is most important that he should 
go on circuit to the extent which I have indicated. 
The Chief Justice has the right and duty of com- 
municating with the other Judges upon any 
question of importance which may arise on their 
particular circuit, and his periodical visits to the 
various counties are much appreciated. The other 
duty which falls specially to the Lord Chief Justice 
is that of presiding at important trials at the 
Central Criminal Court. In fulfilment of this 
branch of my duty I was called upon to try some 
very important cases of murder. 

The earliest of these was that known as the 
Yarmouth Murder. The crime was committed on 
Saturday, February 22nd, 1901. The prisoner’s 
name was Herbert John Bennett, and the deceased 
was his wife whom he had married some years 
before, and by whom he had one little daughter. 
At the time of the murder Bennett was trying to 
engage the affections of a respectable girl named 
Alice Meadows, whom he saw on the following 
Sunday, and who was under the impression that 
he was a single man. He was defended by Mr. 
Marshall Hall, and strenuously denied that he had 
been at Yarmouth on the Saturday in question, 
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or that he had any knowledge of or had taken 
any part in the murder of his wife. The details 
of the murder I need not recount, but the case 
and its conduct taught me a lesson which I found 
very useful in subsequent important cases, namely, 
the importance of finding out the main motive 
which might or might not have led to the com- 
mission of a crime. 

As I have said, Bennett was courting the girl, 
and had promised to marry her. If he had had 
nothing to do with the murder, the death of his 
wife by some other hand would have released him 
from the impossible position in which he was 
placed through his having become involved with 
Alice Meadows, and assuming that he only heard 
from an outside source of his wife’s death, he 
would have been among the first to communicate 
with the police, to tell them all he knew, and to 
show that he was in no way connected with the 
tragedy. The jury appreciated this, as it was 
obvious that the death of his wife, in which he 
had no concern, would have left him free to marry 
Alice Meadows. . 

In January, 1902, I also tried the very re- 
markable case of Rex v. Krause. The defendant 
was indicted for a misdemeanour under the 
Offences against the Person Act. He was born 
in South Africa, and was a citizen of the late 
Transvaal Republic. He was brought to. England 
as a prisoner of war, and had _ subsequently 
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written letters to a man by the name of Broeksma, 
which were an alleged incitement to murder the 
prosecutor, Mr. Foster, who had also been a 
citizen of the Transvaal Republic. The letters 
clearly suggested that Foster should be got out 
of the way and shot in some legal manner, or 
otherwise got rid of. The prisoner was defended 
by Mr. Rufus Isaacs, the present Lord Chief 
Justice, who raised certain points of law with 
reference to the indictment, but the jury, without 
any hesitation, found the prisoner guilty, and he 
was sentenced to two years’ imprisonment. 

In February, 1902, a very important case came 
before the Court of King’s Bench, in connection 
with an attempt to compel the Archbishop of 
Canterbury to hear objections to the election of 
Canon Gore as Bishop of Worcester. As is well 
known, Bishops are chosen by a procedure which 
has been in force for centuries, one stage of which 
is that the Archbishop of Canterbury appoints a 
date for the holding of his Ecclesiastical Court at 
Bow Church for the confirmation of the election 
of the Bishop who has been chosen nominally by 
the Dean and Chapter, but really in pursuance of 
a congé d élire sent down by the Crown, nominating 
the Bishop who is to be chosen. By the form 
in which this Court is established, persons are 
called upon to present themselves, and state any 
objection they may have to the appointment of 
the Bishop. This form gave rise, not for the first 
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time, to the contention that the proceedings were 
not merely formal, but that the Archbishop had 
a duty to hear objectors and to refuse, if he 
thought fit, to confirm the election of the Bishop. 
A similar attempt had been made many years 
before, and came before the Court of Queen’s 
Bench, when the presiding Judges were Lord 
Chief Justice Denman, Mr. Justice Erle, Mr. Jus- 
tice Patteson, and Mr. Justice Coleridge. 

The case was argued with great ability by the 
Attorney-General, Mr. Danckwerts, and Mr. Hal- 
dane, the present Lord Chancellor, a considerable 
number of authorities being cited. The Court had 
the advantage of a full report of the arguments 
which had taken place in the previous case, and 
there certainly were some instances in which there 
had been an inquiry before the Archbishop at the 
stage of confirmation of the election. I had the 
assistance of the late Mr. Justice Wright and Mr. 
Justice Ridley. The argument concluded between 
two and three o’clock on a Thursday afternoon, and 
as soon as I left the Court I proceeded to dictate 
my judgment. Certain ancient documents in Nor- 
man-French had to be translated for me, but by 
seven o’clock that evening I had finished the out- 
line of the judgment; I spent many hours on the 
Friday, both in the morning and afternoon, in finish- 
ing the judgment, and on the Saturday was able to 
send copies of it to Mr. Justice Wright and Mr. 
Justice Ridley—both of whom, if Iremember right, 

17 
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were leaving town for the Sunday—before they 
left. I was naturally very anxious as to whether 
I might not have made some slip in ecclesiastical 
history, or in expressions peculiar to ecclesiastical 
law, or in the inferences to be drawn from certain 
cases, and on the Sunday, Lord Justice Phillimore, 
then Mr. Justice Phillimore, was good enough to 
go through my judgment with me to correct any 
“errors into which I might have fallen on those 
heads. This was, of course, of the greatest assis- 
tance to me, for although Mr. Justice Phillimore 
did not altogether agree with the view which I had 
taken or the conclusions at which I had arrived, 
he was good enough to check my references to 
previous cases and documents. In the result the 
Court refused the applications for mandamus, to 
obtain which rules had been moved calling upon 
the Archbishop of Canterbury to show cause why 
he should not hear objections prior to the con- 
firmation of the election of the Bishop of Worcester. 
I was very much congratulated at having been 
able to dispose of the case in so short a time, and 
it was very satisfactory that our judgment was 
confirmed by the Court of Appeal. 

In May, 1902, I was appointed a member of 
the Court of Claims to investigate the claims of 
various persons to privileges in connection with 
the Coronation of King Edward VII. No such 
tribunal had, of course, sat since the Coronation 
of Her Majesty Queen Victoria. The other mem- 
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bers of the Court were the Lord Chancellor, the 
Duke of Norfolk, Lord Macnaghten, Lord Robert- 
son, and Sir Francis Jeune, afterwards Lord St. 
Helier. The hearing was particularly interesting, 
as all kinds of ancient claims entitling persons to 
render certain services to the Monarch at his 
Coronation were raised. Many of these services 
had become obsolete, owing to the alteration in 
procedure, as, for instance, the right of the 
Dymoke family to ride into Westminster Hall on 
the occasion of the Coronation Banquet, and to 
throw down a glove on behalf of the Sovereign. 
There were also a number of claims by the 
members of particular families to carry certain 
standards at the Coronation. All these matters 
had to be investigated, and it was, to a large 
extent, fresh ground to most of us, including 
myself, although there were fairly accurate re- 
ports of that which had occurred on the accession 
of Her Majesty Queen Victoria. 

A similar Court of Claims was held, of which I 
was also a member, before the Coronation of King 
George V., but as we had investigated all the 
procedure prior to the Coronation of King 
Edward VII., our task was very much simplified. 

In 1902 I had arranged to visit the battlefields 
of South Africa in company with Sir John Bigham, 
now Lord Mersey. Some weeks before we were to 
leave England, Mr. Chamberlain, then Secretary 
of State for the Colonies, asked me to act as Chair- 
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man of a Commission to inquire into the martial 
law sentences passed during the South African 
War. The third member of the Commission was 
the late Sir John Ardagh, a most able and distin- 
guished man, who before the war took place fore- 
saw many of its difficulties, and whose advice, if 
it had been then followed, would have prevented 
some of the grave mistakes which were afterwards 
made. I appointed Mr. Gilbert Mellor, now 
Deputy Judge-Advocate-General, as Secretary to 
the Commission. He had served in the war, and 
his knowledge and experience of military matters 
were of great service to the members of the Com- 
mission. Owing to the death of my dear son on 
August 8th, I did not leave England with the 
other two Commissioners, but followed them a week 
later, and we at once proceeded to examine the 
various decisions. They were, if I remember right, 
nearly fifteen hundred in all, the greater part hav- 
ing been given in Cape Colony, though some came 
from the Orange River Colony—then the Orange 
Free State—and the Transvaal. In less than four 

weeks we had examined upwards of twelve hundred 
' eases, and had ordered the release of about eighty 
prisoners. We were, however, very glad to find 
that, speaking generally, the decisions, though 
given in many instances by quite young officers, 
proceeded on the right lines, and there were very 
few cases of mistake due to ignorance of law. 

We were most hospitably entertained by the 


LORD CHIEF JUSTICE (1900-1913) 261 


Government of Cape Colony, who sent us through 
the Colony in a special train, and provided every- 
thing for our subsistence and comfort. After 
visiting Pretoria and Johannesburg, we returned 
through Natal, where again the same bountiful 
hospitality was shown us. I think that our visit 
had a very good effect, and that the public were 
satisfied with our expedition in dealing with the 
cases, and with the decisions at which we 
arrived. 

In June, 1903, occurred the trial of Colonel Lynch 
for high treason. He, although a British subject, 
had sided with the Boers in the South African 
War, had levied troops, and in other ways assisted 

_the Boers. The trial took place at Bar, the other 
two Judges being Mr. Justice Wills and Mr. Justice 
Channell. There was really no doubt or difficulty 
about the facts of the case, which were not in 
dispute, and the only point which could be raised 
was whether they amounted to the offence charged 
in the indictment. A Grand Jury was summoned 
to attend the Royal Courts of Justice—an unusual 
course—and returned a True Bill. At the subse- 
quent trial, when the prosecution was conducted 
by the law officers, the jury returned a verdict of 
guilty. At the end of the trial, sentence was 
pronounced by Mr. Justice Wills, as being the 
senior puisne Judge, and he made a most eloquent 
address, pointing out the gravity of the offence 
and its consequences. Sentence of death was 
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passed, the only sentence open to the Court in a 
case of treason. The trial was the first trial of 
high treason which had taken place in this country 
for sixty years. Colonel Lynch was released after 
about twelve or eighteen months in prison. 

I was reminded during the trial of an incident 
which had happened more than sixty years before _ 
in a similar trial, showing how desirable it is 
that prisoners should be informed that a death 
sentence must be passed. It occurred in the 
case of the Newport rioters, who were tried by 
a special Commission in South Wales, the prose- 
cution being conducted by the then Attorney- 
General, Sir John Campbell. The prisoners were 
defended by counsel, among them Mr. Skinner, 
who was afterwards a County Court Judge and 
a Bencher of Lincoln’s Inn, and who himself 
told me the facts I am about to relate. There 
were several persons charged in the indictment, 
but there was no intention of the death 
sentence being carried into effect, and accord- 
ingly the prisoners were told that if they 
pleaded guilty they would only receive terms 
of imprisonment of variouslengths. Mr. Skinner, 
however, forgot to tell them that, as a matter 
of form, the death sentence must be pronounced, 
as being the only sentence which could be passed 
in cases of high treason, and accordingly, when 
the prisoners, five, six, or seven in number, were 
put back into the dock, they all pleaded guilty, 
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and sentence of death was passed in the usual 
way. Almost with one voice the prisoners ex- 


~ claimed, ‘‘ We’ve been sold!’ and it was some 


time before they, being ignorant men, could be 
made to understand that the pronouncing of the 
death sentence was merely formal and that it 
would not be carried out, but that punishment 
would be as Counsel had previously stated. 

In 1904 I was summoned to the House of Lords 
to be one of the Judges for the hearing of the 
re-argument in the dispute between the United 
Presbyterian Church of Scotland and the Free 
Church. Matters had been brought to a crisis 
because the representatives of the United Presby- 
terian Church had attempted to eject and 
deprive of their offices certain clergy of the Free 
Church. 

The first argument had taken place before the 
Lord Chancellor, Lord Shand, Lord Macnaghten, 
Lord Lindley, and Lord Robertson. Lord Shand 
died before judgment was delivered, and in con- 
sequence of a difference of opinion between their 
lordships the case was ordered to be re-argued, 
and Lord James of Hereford and I were sum- 
moned; the late Lord President, Lord Kinross, 
was also asked to attend, but he could not sit, as 
he had been consulted by some of the parties to 
the dispute. The case was argued largely on 
admissions made on the record, and the facts 
relating to the later history of the United Presby- 
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terian Church were never before the House. I 
only mention this because the criticisms after the 
judgment assumed that a great deal more evidence 
had been given than was actually the case. In 
the result the action of the United Presbyterian 
Church was held to be illegal, and their en- 
deavour to eject the clergy from their cures and 
vicarages not to be justified. The case was 
argued by Mr. Johnston, now Lord Johnston, Judge 
of the Court of Session, Mr. Haldane, K.C., the 
present Lord Chancellor, and the late Mr. Asher, 
K.C. for the respondents. The final judgment was 
concurred in by the then Lord Chancellor—Lord 
Halsbury—Lord Davey, Lord Robertson, Lord 
James of Hereford, and myself. The late Lord 
Macnaghten and Lord Lindley delivered dissentient 
judgments in favour of the respondents. The 
result of the decision as it stood would have given 
to the remnant of the old Free Church a much 
larger sum than they required for their necessities, 
and at a later date the Government appointed 
a Commission to deal with the matter amicably, 
and not on a strictly legal basis. 

In the year 1904 Lord St. Helier died. He had 
been from the commencement a member of the 
Commission which was appointed “ to inquire into 
the alleged prevalence of breaches or neglect of 
the law relating to the conduct of Divine Service 
in the Church of England, and to the ornaments 
and fittings of churches; and to consider the 
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existing powers and procedure applicable to such 
irregularities, and to make such recommendations 
as may be deemed requisite for dealing with the 
aforesaid matters.”” When that Commission was 
first established, I was very much pressed by the 
Archbishop of Canterbury, Sir Michael Hicks 
Beach, and others, to become a member; but after 
careful consideration I felt that, occupied as I was, 
I could not give sufficient time satisfactorily to 
discharge the duties of such a position. On the 
death of Lord St. Helier, I again received a most — 
pressing invitation from the Archbishop and 
others to take his place. The invitation was 
made to me in such a way that I could scarcely 
refuse, and accordingly I consented to become a 
member. The other members of the Commission 
were— 

Chairman: The Right. Hon. Sir Michael Hicks 
Beach, Bart., M.P., now Viscount St. Aldwyn; 
His Grace the Archbishop of Canterbury; the late 
Marquis of Northampton; the Lord Bishop of 
Oxford; The Right. Hon. Sir Francis Jeune, 
G.C.B.; the Right Hon. J. G. Talbot, M.P.; the 
Right. Hon Sir John Kennaway, Bart., M.P.; 
Sir Samuel Hoare, Bart., M.P.; Sir Edward Clarke, 
K.C.; Sir Lewis Dibdin, D.C.L., Dean of the 
Arches; the Rev. Dr. Gibson, Bishop of Gloucester ; 
the Rev. Thomas Wortley Drury, Principal of 
Ridley Hall, Cambridge, now Bishop of Ripon; 
Professor Prothero; and Mr. Harwood, M.P. 
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It involved my reading up the whole of the pre- 
vious proceedings, which had already occupied a 
great many days, but I received great assistance 
from Sir Lewis Dibdin and other members of the 
Commission, who directed my attention to the 
most important evidence. As is now well known, 
the Commission came to a unanimous report, 
though, unfortunately, no further action has yet 
been taken. 

The determination shown to agree if possible, 
so that the report could carry greater weight as 
being unanimous, was a remarkable example of 
mutual forbearance and conciliation, and when it 
is remembered that upon the Commission were 
men like Dr. Paget, Bishop of Oxford, Dr. Drury, 
Professor Prothero, and Mr. Harwood, and others 
who held very pronounced views on certain 
points, it will be at once seen how large a spirit 
of mutual concession prompted the members. It 
was to me a great lesson. The proceedings always 
commenced with prayer by the Archbishop or by 
one of the clergy present, and I felt throughout 
that the spirit in which the very thorny questions 
were approached and discussed seemed to indicate 
that the blessing of the Almighty was resting 
upon the labours of the Commission. 

On Wednesday, February 27th, 1907, the new 
buildings of the Central Criminal Court in the 
Old Bailey were opened by His Majesty King 
Edward VII., who was accompanied by Queen 
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Alexandra. I had the honour of addressing 
Their Majesties on behalf of the Judges, and 
venture here to reproduce my speech: 


““May it please Your Majesties,—In the un- 
avoidable absence of the Lord Chancellor I am 
permitted, on behalf of the Judges who ad- 
minister justice in this place in your name, on 
behalf of the members of the Bar, and on behalf 
of the members of the legal profession connected 
with it, to convey to Your Majesties a humble 
expression of our loyal devotion to Your Majesty’s 
person and throne, and our satisfaction at the 
part which Your Majesties have been graciously 
pleased to take in the proceedings of to-day. 
Your Majesties have just listened to an interesting 
statement respecting the history, the jurisdiction, 
and the business of this great tribunal. May I 
supplement that by only a few observations ? 
And they are to call your attention to the fact 
that here may be tried a case from any part of 
England and Wales, the importance of which is 
such as to merit the attention of the highest 
tribunal, that here may be tried offences com- 
mitted on the high seas, that here may be in- 
vestigated any charge against Governors or any 
high officials from any part of Your Majesty’s 
dominions. But, Your Majesties, the chief charac- 
teristic of this Court to which I venture to call 
your attention is the frequency of its sessions, to 
which, in a large measure, the satisfactory per- 
formance of its duties is due. No less than twelve 
times a year by Statute the Sessions are held, 
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the result being that no accused person need re- 
main untried for a period of more than a few 
weeks. This Central Criminal Court has com- 
manded for generations the respect and admira- 
tion of lawyers in all parts of the civilized world. 
It has been presided over by some of the greatest 
Judges that have adorned the English Bench. 
Its walls have echoed the eloquence of the most 
brilliant advocates at the English Bar. But 
beyond that, Your Majesties, its procedure, its 
justice to the accused, and its unbroken adherence 
to the principle of the English law that every 
person is deemed to be innocent until he is proved 
by legally admissible evidence to be guilty, has 
made this tribunal in the past that which I trust 
it will ever be in the future, a tribunal worthy of 
Your Majesty’s Crown and name. We to whom 
Your Majesty entrusts from time to time the 
administration of justice here, keep steadily before 
us this thought—that from Your Majesty, and 
from Your Majesty only, is derived our jurisdic- 
tion; that we act for you and that we act in your 
name; and this thought ought to make us, one 
and all, whatever our position may be, determined 
that we will strain every nerve, that we will spare 
no effort, so that we may not be unworthy in- 
struments in the exercise of the greatest of the 
prerogatives of Your Majesty—justice and mercy. 
That Your Majesties may long be spared to add 
fresh lustre to a throne established by law and 
supported by justice is the earnest prayer of every- 
one on whose behalf I have been permitted to 
speak to Your Majesties.” 
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On March 19th, 1907, I presided as the Judge 
at the ordinary sittings of the Central Criminal 
Court, when I made the following observations: 


‘*So much has been said, ana so well said, re- 
specting these new buildings, that I only desire, 
as coming here for the first time to. take the 
Judge’s list, to congratulate the Corporation of 
London and the legal profession on the new build- 
ings. As far as we can judge at present, they are 
admirable in their arrangements in every way. 
I have no doubt some minor points may be dis- 
covered in the course of the working of the 
buildings, but as far as we can judge from a first 
impression, they seem to be most admirably 
designed. I need not, I am quite sure, appeal to 
the Bar practising in this Court to endeavour to 
maintain to the best of their power the high 
reputation which has always attached to the 
Central Criminal Court as an example of what a 
Criminal Court should be in the administration of 
justice; and, as I endeavoured to say in the few 
observations I made when I was first speaking in 
this building, the preservation of the golden rule 
of the English criminal law, that every person 
charged is presumed to be innocent until proved 
to be guilty by legal evidence. The sole question 
in any case investigated here is, the guilt or 
innocence of the accused. A trial here should 
never be made the occasion or opportunity of 
endeavouring’ to deal with any other question, 
‘however great it may be, or of whatever public 
importance, and the issue which has to be tried 
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in every individual case is the guilt or innocence 
of the person tried. I am quite sure that those 
who succeed the great men who practised in the 
Old Bailey as we have known it for the last forty 
years, will endeavour to maintain in this Court 
the high reputation which has always attached 
to the administration of justice in the old build- 
ings.” 


In the year 1908 I presided over the first and 
early sittings of the Court of Criminal Appeal. 
My attitude with regard to the Bill which estab- 
lished that Court has been so constantly mis- 
represented, even by the highest authorities, no 
doubt quite unintentionally, that I feel it right 
to say a word as to the course which I had taken 
in the previous discussions. I had never been 
opposed to a Court of Criminal Appeal for the 
further consideration of points of law which 
might have been raised at the trial or erroneous 
direction of the presiding Judge, or for the re- 
consideration of the length of sentence; but I 
was, and still am, strongly opposed to the idea that 
there should be an appeal on the facts from the 
verdict of a jury to a Court constituted by Judges 
only. Fortunately, this part of the proposal was 
dropped, and under the Statute, as passed, appeals 
are limited to points of law arising out of refusal or 
misreception of evidence, misdirection in summing 
up, or in the course of the trial, and the justice 
of the sentence passed in each individual case. 
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I had more than one instance, in important cases, 
of the evil which would result from allowing a re- 
trial on the issues of fact assuming that there had 
been no misdirection in law. If any other view 
had been adopted, it would have given rise to, 
and accentuated, an abuse of the gravest magni- 
tude. Prisoners and their counsel would be 
tempted to abstain from disclosing at the trial 
their real defence, if any, and if the verdict passed 
against them, would then appeal and raise a 
question of evidence which ought to have been 
submitted to the jury and subjected to the test 
of cross-examination. The Act, kept within 
proper limits, as it has been, has worked ex- 
tremely well. It has tended to render sentences 
much more uniform, and has caused Judges of 
the High Court and Chairmen of Quarter Sessions 
to be more careful in their summing up of the 
facts to the jury. 

There is one blot which ought to be cured by 
amendment, and that arises when, owing to a 
mistake in law, the presiding Judge has mis- 
directed the jury, and the prisoner has been 
acquitted. I quite agree that if there has been 
no misdirection and no misreception of evidence, 
and the jury have been properly guided and find 
a verdict of ‘‘ Not guilty,” that should be final, 
and under no circumstances should a man be 
again put upon his trial who has been found “ Not 
guilty,” after a trial properly conducted; but 
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where there has been a miscarriage of justice owing 
to misdirection, there ought to be power to order 
a new trial when a proper direction could be given. 
This is, I believe, the opinion of all those who 
have had experience in the working of the Court, 
and I trust I may see the law amended in this 
respect. 

In July, 1909, I went down to the Old Bailey 
to try the charge of murder against the Hindoo 
who had killed Sir Curzon Wyllie, on the occa- 
sion of a reception which was being held at the 
Imperial Institute. The story was a most extra- 
ordinary one, and the prisoner seemed perfectly 
callous as to the charges made against him, and, 
in fact, he thanked me when I had passed the 
death sentence upon him. 

In February, 1910, I presided over the trial of 
Rex v. Mylius, who was indicted for libel upon His 
Majesty the King. This was tried in the King’s 
Bench. The libel, which was of a very gross 
character, alleged that His Majesty the King 
had been previously married before his marriage 
to Her Majesty the Queen. There was not a 
shadow of evidence in support of the defendant’s 
allegations, and, in fact, it was proved at the 
trial that the articles were written without any 
information which could warrant the charges 
they contained. The defendant called no evi- 
dence, and it was clear that his whole object had 
been in some way to insist on the King appear- 
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ing in the witness box, so that he might subject 
him to a purely gratuitous and offensive cross- 
examination. I need not say that his attempt 
wholly failed. I treated the case as an ordinary 
one, and should have submitted it to the jury 
in the ordinary way had the defendant produced. 
any evidence in justification of the libel; but 
there being none, my only duty was to tell the 
jury that he had not attempted to justify it. 
The trial excited considerable interest, particu- 
larly abroad, and it is needless to say that the 
courage of His Majesty in determining that at 
whatever inconvenience to himself the foul slander 
should be put an end to, met with universal 
approval. 

Three years before, I tried Rayner for the 
murder of Mr. Whiteley, the head of the great 
firm in Westbourne Grove. Rayner claimed, or 
pretended. to claim, some relationship with Mr. 
Whiteley, and had undoubtedly made some 
applications to him for assistance, which had been 
refused. He went to Mr. Whiteley’s place of 
business with a loaded revolver, killed him, and 
then attempted to commit suicide; he did not, 
however, succeed in doing this, and was ultimately 
restored to health by the prison doctors. The 
crime was a deliberate one and obviously planned 
beforehand, but for some reason which I was 
never able to fathom, the then Home Secretary 


advised the remission of the sentence. Rayner 
18 
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was subsequently imprisoned, among other places 
at Parkhurst, where I saw him when visiting the 
prison. 

In October, 1910, I went to the Old Bailey 
to try H. H. Crippen, charged with the murder 
of his wife. The case was an extraordinary 
one. Crippen had been married to his wife 
in 1892. She was a woman of considerable 
attractions, and very popular as a music-hall 
singer, and had a large circle of friends in her 
profession. She was very active in protecting the 
interests of music-hall performers, and was closely 
connected with a guild established for that pur- 
pose. Her stage name was Belle Elmore. The 
prisoner, Crippen, had medical training and some 
qualifications, and in addition to other avoca- 
tions he was the manager in England of a well- 
known American patent medicine called ‘ Mun- 
yon’s Remedies.” In that capacity he had visited 
America, and on his return, alleged that his wife’s 
manner had changed. He then became involved 
with a young girl named Le Neve. In the early 
part of 1910 Mrs. Crippen disappeared, and was 
never afterwards seen alive. Crippen accounted 
for her absence by stating that at the end of 
January, or on the Ist of February, his wife had 
gone to America, and later on he alleged that she 
had died there from pneumonia, and that her 
body had been cremated. Mrs. Crippen was the 
owner of a considerable amount of jewellery, some 
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of which it was proved at the trial had been 
pawned by Crippen. 

The police were active in making inquiries, and 
on July 8th a representative of Scotland Yard, 
who had been asking Crippen as to his wife’s 
whereabouts, told him he was not satisfied; 
shortly afterwards Crippen and Miss Le Neve, the 
latter disguised in boy’s clothes, left England 
and went to Antwerp, where they took passages 
on board a steamer called the Montrose, bound for 
Quebec. 

Shortly after Crippen’s departure the police 
made further investigations at the house in which 
he and his wife had lived, and ultimately they 
found, buried under the floor of the cellar, part 
of the remains of a human body, which had been 
carefully dissected. A portion of the body found 
was wrapped up in a part of a suit of pyjamas, 
which it was proved at the trial had been sold to 
the prisoner or his wife two years or so before. 
Some traces of a poison called hyoscin were found 
in parts of the body, and it was proved that 
shortly before Crippen had purchased some hyoscin, 
which he said he was accustomed to prescribe for 
certain ailments. On making this discovery, the 
police at once took steps to secure his arrest 
on the arrival of the Montrose at Quebec. By 
wireless telegraphy they communicated with the 
Captain of the Montrose, and he made arrange- 
ments in accordance with their instructions. An 
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officer from Scotland Yard went by a steamer 
which arrived in America before the Montrose 
could reach Quebec, and Crippen was arrested on 
the arrival of the vessel, and brought to England. 
He was ably defended by Mr. Tobin, K.C., who 
had as juniors Mr. Huntley Jenkins and Mr. 
Roome; but the evidence, though purely circum- 
stantial, left no doubt in the mind of any impartial 
man of the prisoner’s guilt. The identity of the 
remains with those of Mrs. Crippen was further 
proved by the presence of a scar, the result of an 
operation to which the deceased had submitted in 
her lifetime. The trial lasted nearly five days, 
and created an immense amount of public interest. 
Crippen was sentenced to death. He brought an 
appeal against the conviction, which was dis- 
missed, and he was executed. 

Watching juries frequently and very carefully, 
Thave often been struck by the fact that they seem 
to apply their minds to the real issues of the case, 
disregarding the particular language in which 
they have been addressed. I am tempted to 
relate an incident which brings out in relief my 
meaning. It occurred when I was trying as Chief 
Justice an action brought by Lord Penrhyn against 
a defendant for libel. Among other things he 
had been called Judas, because he had given a 
present of a sovereign to each of the workmen 
in the quarry who resumed work on a particular 
day aiter a strike. The libel went on to allege 
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that he, Lord Penrhyn, went one better than 
Judas, because Judas sold his Master for thirty 
pieces of silver, whereas Lord Penrhyn had, on 
the occasion in question, given his workmen only 
twenty. One day, towards the end of the trial, 
just before the court rose, when Lord Penrhyn’s 
cross-examination and re-examination were con- 
cluded, he turned to me and said: “ My lord, 
may I state to the jury why I gave the men a 
pound apiece?” I said: ‘“‘ Certainly, I think you 
ought to.” “Well,” he said, “T was in the 
quarry all day from five o’clock in the morning, 
and saw the men and boys resume their work, 
nearly all of them looking gaunt and hungry. 
The strike had lasted several weeks, and I felt 
it was probable that the poor fellows had ex- 
hausted all their money. About the middle of 
the day it occurred to me that I should like to 
see that none of them went away without the 
means of obtaining proper subsistence, and accord- 
ingly I sent my agent on the quarry engine to 
Bangor, and he brought back £700 in sovereigns, 
and I myself gave a sovereign to each of the 
workmen as they left the quarry. I never felt 
happier in spending any money in my life than 
in making that present, and for this I was called 
Judas.” The effect upon the jury and upon those 
in court was most remarkable. They had listened 
carefully to the whole case up to that point, and 
with rapt attention to the explanation just given 
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by Lord Penrhyn. .When he had finished his 
evidence, a sigh of relief was audible through the 
court, and there was no doubt that the verdict 
would be, as, in fact, it was, for the plaintiff. 
Counsel for the defendant—Mr. Robson, now 
Lord Robson—made a most brilliant speech, one 
of the ablest I ever heard; but it was coloured 
by strong partisan feeling, which prevented it 
having the weight with the jury which it might 
otherwise have secured. 

In reviewing the leading events of my pro- 
fessional life, I have been confirmed in the opinion 
that I have long entertained, that the Bar is a 
great profession for men of ability and industry. 
I have often said that, given that a man who knows 
his work has the courage and perseverance to go 
through the period of waiting, he will ultimately 
succeed. Of course, there are degrees of success, 
and luck or good fortune has a great deal to do - 
with the amount of it. But all said and done, if 
a man is competent and has the courage to stick 
to his work, I do not believe in absolute failure, 
Sir John Karslake, when asked what were the 
three things which were necessary for success at 
the Bar, said the first was tact, the second tact, 
and the third tact. He was not far wrong. I 
have seen many errors made, cases lost, and clients 
affronted by a want of ordinary tact on the part 
of the barrister. Of course, it will be remembered 
that when Sir Edward Clarke was asked what 
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were the three essentials, he replied: “To be 
very poor, very ambitious, and very much in 
love.” No doubt these qualifications also may 
have much to do with a man’s success. I 
knew one barrister who for eight years never 
got any work at all. He was of untiring 
energy and very able. He stuck to his work 
manfully, and in the end acquired a very large 
practice. 

The position of barristers’ clerks is anomalous 
and interesting. They are paid by the clients by 
fees of half a crown for a consultation and five 


‘per cent. on the brief fees. I know of no other 


instance where the personal attendant on a pro- 
fessional man is paid indirectly by the clients. 
The result is that their good or ill fortune is linked 
together with that of their masters, and they learn 
to identify themselves with them. Many very 
amusing stories have been told about them, 
and are well known. One I do not remember 
to have seen quoted. Lord Herschell, then Mr. 
Herschell, had a clerk who was a great character. 
In the year in which Mr. Justice Willes died, 
Herschell came back at the end of the Long 
Vacation and asked his clerk what was going on. 
The clerk said: ‘“ Nothing particular.” “ Well,”’ 
said Herschell, “but haven’t they been asking 
you anything?” “Oh yes ’? he said, “they 
have asked me whether we're going to take a 
puisne Judgeship.” ‘What did you reply ?” 
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said Herschell. ‘I said, ‘Thank God, we haven’t 
fallen as low as that!’ ” 

An amusing incident came under my direct 
personal notice. When Mr. Justice Bowen, after- 
wards Lord Bowen, was offered a Judgeship in 
the Queen’s Bench, he sent for me, as I knew him 
very intimately, and asked me what I thought he 
ought to do. I said: ‘‘ Well, Bowen, if you don’t 
accept the Judgeship, you must take a silk gown 
and go through the hard work of the profession, 
and I doubt whether your health would stand it.” 
Well,” he said, “it is strange you should have 
said that, when I tell you that during my eighteen 
years at the Bar I have been away for two whole 
periods of twelve months from ill-health.” Just 
at this time gossip said that Mr. Bowen was 
hesitating. Mrs. Bowen was anxious that he 
should accept the Judgeship. Block—that was 
his clerk’s name—said, when asked: “ Our voice 
is weak, and the sooner we get on the Bench the 
better.” Strangely enough, it was a true sum- 
mary of the position. 

I could tell of many other instances in which 
clerks have shown their acumen and loyalty to 
their masters, but the above which I have quoted 
will be sufficient to indicate the relations which 
prevailed between barristers and their clerks, and 
the attitude assumed by the latter. 

There has lately been a constant agitation re- 
specting the circuit system. Large numbers of 
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people, particularly those who are mainly inter- 
ested in London business, think that London 
work is the only important branch of litigation, 
and that Judges should never be taken away 
from London to try cases elsewhere. In my 
opinion this is a fallacy, and I have the strongest 
feelings upon the matter. The circuit system 
has prevailed for centuries, and the visit of the 
criminal Judge, often called the “ Red Judge,” 
is regarded as an event of great importance. I 
have never been able to understand why a litigant 
in a civil proceeding should be forced to have his 
case tried at some place which is not the natural 
arena. The expense of a Judge and Clerk of 
Assize or Associate, visiting a town, is a mere 
nothing compared with the expense occasioned if 
the parties and all the witnesses have to attend 
at some place which may very likely be many miles 
from the assize town. The subject, however, is a 
very large one, and I must not be tempted to 
enter into detailed arguments, but I sincerely 
trust that no county will ever be deprived of its 
assizes or gaol delivery. 

I have on several occasions in my refer- 
ence to cases in the earlier part of this book 
referred to the testimony of experts. I have 
already given my opinion as to the value and the 
proper place of the testimony of experts in hand- 
writing—namely, to direct the attention of the 
jury or Judge to the salient features in the hand- 
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writing under consideration, so as to enable them 
to form a better judgment as to its authorship. I 
have quoted the opinion of Lord Hannen and Sir 
Harry Poland, to which I might add that of many 
Judges, who concur with me in the view that, kept 
within proper limits, such evidence may be very 
useful. Ofcourse, if the expert in handwriting, or 
in anything else, becomes an advocate for the side 
on which he appears, his evidence is entitled to 
very little weight. It has been the fashion for 
some years to attempt to discredit the evidence of 
experts in other cases. In this, as in other matters 
relating to legal procedure, one must be careful 
to express one’s opinions with caution. Take 
the case of experts in the value of land. There 
were, as I have said, some surveyors—not a very 
large number—who considered that their only 
duty was to adopt the views of the claimants or 
purchasing body as the case might be, and to give 
evidence on oath in accordance with these views. 
But by far the largest number of land valuers 
and experts in compensation cases never con- 
descended to adopt the position of advocates, but 
gave their evidence impartially, and to their 
opinions great weight was due. I have known 
many who, when asked to give evidence on a 
particular side, have declined because they con- 
sidered the views to be extravagant in the one 
direction or the other. In the same way in 
scientific and patent cases, the evidence of honest 
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experts was of the greatest assistance to the 
tribunal, whether Judge or jury. They could 
explain the technical terms and describe the sub- 
ject matter of the patent in plain and simple 
language, so that the Court or jury could under- 
stand the real points which they had to consider, 
and many of them, to my knowledge, have de- 
clined to adopt views in the interests of those who 
had retained them. I do not wish to refer to men 
still living, but the late Sir Frederick Bramwell, 
Mr. John Hopkinson, and Mr. John Imray were 
expert witnesses, on whose evidence the Court or 
jury could place thorough reliance, whether they 
agreed with the conclusions to which the tribunal 
came or not. No one had a more extensive 
experience of experts than I had, and I found no 
difficulty in exposing the views of the mere advo- 
cate and in putting forward the best expert 
testimony, as reliable and entitled to consider- 
ation. 

It is not possible within the limits of this book 
to discuss the interesting question of the rights and 
duties of an advocate, but for many years I have 
been struck by the fact that the importance of the 
proper examination-in-chief of witnesses is not 
sufficiently studied by many members of the Bar, 
some of whom have attained considerable eminence 
as advocates. The fact is, that juries are told, and 
good juries know, that they have to decide the 
case upon the evidence, and nothing is of greater 
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moment than for the important witnesses on the 
one side or the other to give their evidence as a 
connected story, not suggested by leading ques- 
tions, but at the same time kept in hand by the 
counsel who is examining them. I have not in- 
frequently seen, both while at the Bar and on the 
Bench, the effect of evidence practically destroyed. 
by the slovenly and haphazard way in which 
witnesses were examined. I had the great advan- 
tage of having to practise for many years before 
Lord Chief Justice Cockburn, who was, of all 
Judges, the man who paid most attention to the 
way in which witnesses were examined, and if the 
story was given with the facts not in their proper 
order in point of date, he would break out with 
strong remonstrances to counsel. I well remember 
a junior of some experience answering, when 
Cockburn complained of the way in which the 
witness was being examined and of the broken 
character of his story, “ I was only taking it from 
my proof, my lord.” ‘‘ Proof!’ said Cockburn. 
‘You ought to be able to examine your witnesses 
without looking at your proof,’ which was a 
perfectly just observation. Cross-examination is 
far easier than examination-in-chief. In cross- 
examination one cannot avoid getting answers 
which are not desired, as one has to put the leading 
questions and points of contradiction to hostile 
witnesses; but in chief a great deal depends upon 
the way in which witnesses are examined. I 
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made a great study of this for many years, and 
have been gratified by the compliments I received 
from my leaders, and occasionally from the 
Bench. 

Of late years a good deal has been said as to 
the change, and as some have maintained, the 
decay of oratory at the Bar. Any difference in 
this respect is largely due to the way in which 
cases have now to be conducted. I once had an 
interesting conversation with Lord Coleridge, who 
had the great gift of eloquence, and who said to 
me: ‘‘ It is quite impossible, as arguments are now 
conducted, for any advocate to prepare or deliver 
such speeches as were common in the time of 
Erskine and the previous leaders of the Bar. In 
those days interruptions from the Bench were 
very rare. As a matter of fact, puisne Judges 
never did interrupt, and there is a case on record 
in the books when a puisne Judge asked some 
question of a counsel who was addressing the Court, 
and the counsel replied, ‘Sir, I will answer your 
question when I have finished my address to 
my Lord.’” Lord Coleridge went on to express 
the opinion, in which I entirely agree, that 
to conduct a successful argument in any court 
of law the main point is for the counsel to be 
able to deal with any questions put by the 
members of the Court, and answer them as well 
as he could favourably to his case without allow- 
ing himself to be diverted from the main thread 
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of his argument. Of course, these observa- 
tions do not apply to addresses to juries, but 
even at nisi prius it is very rare that juries will 
listen to what may be called an _ eloquent 
address. What they care for is a well-reasoned 
criticism upon the evidence upon one side and 
the other. ’ 


It is no part of my purpose to deal with legal 
questions, but for a long time, both as Attorney- 
General and on the Bench, I have entertained a 
strong view that the passing of the death sen- 
tence upon mothers who have murdered their 
infant children ought not to be allowed to con- 
tinue. It is rarely, if ever, carried into effect, 
and the thought of it leads weak juries to acquit 
prisoners who ought to be convicted because they 
are told by the defending counsel that it is a 
question of life and death. Any modification of 
the law would require to be carefully framed so 
that its operation should be limited only to cases 
where, under ordinary circumstances, as I have 
said, the death sentence is not carried into effect. 


There has of late years arisen a considerable 
demand for the employment of compulsory short- 
hand writers in every case in the High Court. 
The only Court in which a shorthand note is 
taken is the Admiralty Court; but it is necessary 
in cases from that Division that the Court of 


LORD CHIEF JUSTICE (1900-1913) 287 


_ Appeal should have a verbatim report of the 
evidence. In the ordinary life of nisi prius the 
presence of a compulsory shorthand writer would 
be of little service. The note taken by a com- 
petent Judge presiding at the trial is far more 
useful for the purposes of directing the jury than 
shorthand notes. The Judge is able as a rule to 
write quite sufficiently fast to take down the 
important points as they are elicited in evidence, 
and as the great majority of trials at niso prius 
do not last a day, the shorthand note would be of 
no practical service. At the same time, I think it 
would be desirable that there should be an official 
note taken in every case, so that a transcript may 
be available; but it should not of necessity be 
transcribed unless the circumstances of the trial 
make the Judge think that the existence of a 
verbatim note is advisable. 


During my thirteen years upon the Bench, I 
made it a regular custom, on every occasion when 
it was possible, to visit the gaols in the various 
assize towns. I regret that this practice was not 
followed by all of my brethren; but there were 
some who made, as I did, a point of visiting the 
gaols in order to see exactly how prisoners were 
being treated. I was able to make several sug- 
gestions from time to time to the Governors of 
prisons, and to the Home Office with regard to 
the better treatment of prisoners, and I am satis- 
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fied that no one ought to administer the criminal 
law without full knowledge of the effect of the 
sentence, and of the life which the prisoner will | 
have to lead. 

I have taken a great interest in the Borstal 
system for the treatment of prisoners—particu- 
larly first offenders—and I feel certain that the 
possibility of the reclamation of prisoners is 
largely enhanced by such a system. I have visited 
the Borstal establishment on more than one occa- 
sion, and other prisons where the system is in 
force for female as well as for male prisoners; and 
though I am well aware that there is a consider- 
able proportion of those convicted who cannot be 
weaned from criminal habits, the opportunity 
which is given for enabling a prisoner who is not 
a habitual criminal to earn his living, and which 
results from the Borstal system, is of great public 
value. It is, however, a mistake to suppose that 
the system can be applied in cases of yery short 
sentences. I have not infrequently sentenced 
young prisoners to the term of two years in order 
that they might get the benefit of the Borstal 
treatment, where I should have passed a lighter 
sentence if they had been obliged to undergo the 
ordinary prison routine. 


Since the time of my call to the Bar, a great 
change has taken place in the way in which cases, 
both civil and criminal, are dealt with by Judges 
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in their summing up. In old days it was the 
practice for the Judge to read extracts from his 
notes of the evidence of the various witnesses in 
the order in which it was given, and there was 
little attempt at arrangement or marshalling of 
the facts so as to give the jury the advantage of 
being able to judge of the weight of any particular 
evidence given. I have heard a summing up of 
more than an hour, consisting of the mere reading 
of the evidence without a word of comment. 
The result was that in many cases juries did not 
receive that guidance from the presiding Judge 
to which they were entitled. Before I was on 
the Bench the disadvantage of this practice was 
appreciated, and many of the best Judges took 
pains in their summing up to marshal the facts 
of the evidence so as to give juries the necessary 
guidance. I followed the new practice, and found 
that juries were frequently very grateful for the 
assistance I was able to give them. It is the more 
important where the counsel engaged on the one 
side or the other, particularly at assizes, have not 
much experience, or are new to their work; and 
another very important point is that a Judge is 
able to point out the distinction between evidence 
and statements of facts made by counsel. With 
the best of intentions, counsel are apt to make 
statements of fact not justified by the evidence 
actually given, and the jurymen have not always 


sufficient experience or strength to distinguish 
19 
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between the statements of counsel and evidence 

given in the witness box. 
: 7 

Comment is made from time to time in the Press 

eas to the number of days which trials last, both 

at nist prius and in the Chancery Courts. There 

is no question that they do last longer than they 

used to do formerly; but that is largely due to the 


alteration in the methods of business. The facts - 


eS rise to litigation are frequently contained 
in“voluminous correspondence, much of which 
has to be read to the jury or Court. In addition, 
clienits@re more exacting in their wish to have the 
ils of their case fully explained. I have known 
cases in which it would have been far better had 





& the selection of the witnesses to be called been left 


much more in the hands of counsel; but at the 
- same time I am bound to admit that counsel do 
not always take a sufficiently strong line. I 


> remember Sir Henry James, himself one of the 
* leaders on the Oxford Circuit, saying to a Queen’s 


<<» ounsel on the same Circuit: “ X., you lose a lot 


* of cases by bringing in immaterial matters, which 
do your case more harm than good.” X.’s 
teply was characteristic: “You are quite right, 









but Ivneyer lose a client.” This explains in @ 
few «words one of the difficulties which counsel 
haye in shortening cases. 


com me} t is that Judges at Assizes have at times 


An ther matter which has attracted public” 
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to try cases which might well be tried at 
Quarter Sessions, and this is undoubtedly the case. 





clear the gaol, and in consequence small cases. 4 
came before him as a matter of course. e main ~ ie 
objections to the system have been largely met by 
the Assizes Relief Act, and the power of adjourning i 
Quarter Sessions to a date shortly before that ~ eee 


fixed for the Assizes; but I share the viéw efiter- * 
tained by not a few Judges of criminal experience, * °*- 
that it is desirable that from time to time the 
Judges of the High Court should have eal ¢@ 
with cases which are not of the greatest impor- 
tance. Their example is of value to chairm 
of Quarter Sessions, and now that the Court of @ 
Criminal Appeal is established, of which-one of the 

most important functions is to adjust sentences, ; 

it has become, in my opinion, all the more desirable - * 
that to a certain limited extent, if cases for small. .  « 
offences are waiting for trial, they should be dealt 

with at the Assizes, and, of course, unless bail © 
allowed, prisoners suffer great hardship if they : are ‘@ 
kept in prison for a long time before trial. dere ta 

_ During the last few Jogts an. ae has been 









pyy, ee must find a true bill before he ASE gt 
? toetrial. ere has been an coe d 


aie 


& 
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Bar, and grand jurymen themselves as to whether 
the existing practice should be continued;.I have 
the strongest opinion that it should. No doubt, 
as a rule, as the cases have been investigated before 
a magistrate, further preliminary inquiry is not 
necessary; but I have known many cases in which 
the jury have thrown out a bill which was sent 
up for their consideration, where, in my opinion, 
they were perfectly justified in so doing. The 
Grand Jury is, in fact, a great protection in certain 
classes of cases where persons are charged with 
criminal offences to which there attaches no real 
criminality. 


Comment is not infrequently made by the public 
upon the absence of counsel in cases in which 
they have been instructed, and a great deal of 
misapprehension has arisen on this subject. In 
my Own experience no counsel who valued his 
reputation ever failed to return a brief when he 
really could not give proper attention to it. It 
is, of course, quite impossible to do this in all 
cases. Actions come on quite unexpectedly, and 
the best arrangements break down; if the case 
is heavy, the papers may have been before counsel 
for days and even weeks, and it is impossible for 
any other counsel to be properly instructed in the 
case; but I am satisfied that, speaking of the Bar 
generally, with few exceptions, the practice to 
which I have referred of returning briefs is care- 
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fully observed. I much regretted during my later 
years on the Bench to notice that junior counsel 
did not more often ask some competent man to 
assist them by reading the brief if there was any 
danger of their being temporarily, or even per- 
manently, absent. As will have been seen in the 
history of my own practice detailed in this book, 
I owed a good deal of my early success to the 
fact that I held briefs for the counsel originally 
instructed. Jam told that the custom that juniors 
who are in a large practice should ask other men 
to help them has fallen largely into disuse, and I 
much regret it. I am satisfied there is no more 
useful way in which a barrister can learn his work 
at the Bar than by being present, after having read 
the brief, while the case is actually on in court. 


I gave evidence before the Commission over 
which Lord Gorell presided, with reference to pro- 
ceedings for divorce. Into the many difficult ques- 
tions which were considered by that strong Com- 
mission this is not the place for me to enter, but 
I have long entertained the view that the publica- 
tion of the details of divorce cases in the Press 
is a public evil. In the first place, it is very bad 
for the young to have the opportunity of reading 
the sordid side of life daily disclosed in the pro- 
ceedings in the Divorce Court, and strangely 
enough, there is a certain class of person to whom 
that publicity is an attraction, even though he or 
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she may be a party to the proceedings. The 
experience of many of the leading solicitors who 
practise in that court strongly confirms my own 
opinion that all that ought to be published should 
be the names of the parties and the result of the 
proceedings, with power if need be, for the Judge 
trying the case to allow a full report to be made 
should he think that some public interest is in- 
volved. I am well aware how important it is 
that the public should be admitted to trials and 
proceedings in court, and I should deprecate any 
attempt to exclude the public from the right to 
be present, but that is a very different question 
from the publication in the Press of the nauseating 
details of which so many papers give an account. 


CHAPTER XV 
ATHLETICS AND MUSIC 


I wave been so long closely connected with 
amateur athletics that I should like to give a brief 
record of my association with them. As I have 
said in the early pages of this book, while I was at 
King’s College I never learnt any games. When 
“I went to Charterhouse, I took up cricket, and 
was in the eleven, though I was seriously ham- 
pered by the fact that I had not received an 
earlier coaching. I took part in the first athletic 
sports held at Charterhouse, then situated in 
London, and won the mile, 200 yards hurdles, 
and some other event which I have forgotten. 
My time for the mile was four minutes and fifty- 
five seconds over a trying course, which, on 
looking back, I believe to have been one of my 
best performances. Since I left Charterhouse I 
have presented the prize for that event every 
year, so that I think I may claim to have been 
connected with every mile race ever run at 
Charterhouse, both in London and at Godalming. 
Unfortunately when I went up to Cambridge, I 
had no one to advise me on the subject of athletics, 
and although I became a very fair cricketer and 
295 
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played for my college, I did too many things 
besides. I ran for two or three seasons with the 
foot drag, and found that I was able to beat all 
the undergraduates who ran with me. 

I did not run in University sports until 1864, 
as in the previous year, 1863, I had strained my 
leg. In 1864 I ran second to C. B. Lawes in the 
mile ; unfortunately for me the distance was 
improperly measured, and was 88 yards short, 
or the result might have been different. In 
the two miles which took place the next day I 
~ remained second to Lawes until the last lap. 
Between 200 and 250 yards from the winning 
post I passed him. By accident (whether it was 
my fault or his, I never knew) the spike of his 
running-shoe caught the heel of mine, and I fell 
to the ground, losing quite forty yards. I, how- 
ever, soon recovered myself and ran on, knowing 
that I should be placed second, but when about 
120 yards from the winning post, I found, to use 
a racing expression, that he was ‘ coming back 
to me.’ I naturally did all I knew, and suc- 
ceeded in catching him three or four yards before 
the post, and won by a couple of feet. This 
performance, which I have reason to know was 
never forgotten by those who were present, estab- 
lished my reputation once and for all. 

In the same year I ran for Cambridge against 
Oxford in the steeplechase, and was second to 
R. C. Garnett, a very fine cross-country runner. 
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T was anxious to run in the mile, but was asked 
by the Committee to reserve myself for the steeple- 
chase, as the Oxford competitors were reported 
to have done extremely fast times. They were, 
however, beaten both by Garnett and myself by 
more than a hundred yards. 

In 1865 I ran in the University sports, winning 
the two miles, the mile, and the half-mile. My 
time for the mile was four minutes thirty-six 
seconds on grass, which was, of course, particu- 
larly good, and in the same year I ran against 
Oxford on Fenner’s Ground at Cambridge, and . 
won both the mile and the two miles on the 
same day, defeating my friends, Lord Jersey in the 
mile, and A. H. Johnson in the two miles. 

When I went up to Cambridge, and until the 
year 1863, there was little or no organization 
in the control of athletics. The money required 
for athletic sports was collected by a few energetic 
men who managed to obtain from the members 
of the University a sum of between £80 and 
£90, sufficient to pay expenses and provide 
prizes from year to year. In 1863, I, together 
with my great friend Percy M. Thornton of 
Jesus, C. B. Lawes, and one or two others, 
started the Cambridge University Athletic Club. 
I persuaded nearly all the colleges to establish 
their own athletic clubs, and to pay a capitation 
fee of 2s. 6d. per member to the University 
Athletic Club. For this all members of the 
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college had the use of Fenner’s for practice and 
for their college sports, and they were provided 
with all the necessary apparatus for the due 
carrying out of the sports. The first Secretary 
was H. J. Kennedy of Trinity Hall; he was 
followed by P. M. Thornton, who was, in turn, 
succeeded by myself. The establishment of the 
University Athletic Club was a great success, 
and when I left Cambridge in the year 1865, 
the Club had a balance of £400, and: has always 
since that time been in a good financial position, 
able to assist in the improvement of Fenner’s, 
and in promoting sports between the various 
colleges. 

When I came to London, I joined the Mincing 
Lane Club, shortly afterwards known, and now 
famous as, the London Athletic Club, the premier 
athletic club in London. In this the leading 
spirits were W. M.‘ Chinnery, the well-known 
runner, his brother, H. J. Chinnery, and 
others whose names I do not now recollect. 
Shortly afterwards I was instrumental, together 
with J. G. Chambers, the Earl of Jersey, who 
had been my opponent for Oxford, C. B. 
Lawes, afterwards Sir Charles Lawes - Witte- 
wronge, Guy Pym, Perey Thornton, and Chin- 
nery, in starting the Amateur Athletic Club, 
which I think was founded about the year 
1866. We received great support from Colonel 
Wynne, Major Hammersley, and other officers 
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of the Army, and the first athletic meeting of the 
Club was held at Beaufort House on Saturday, 
December 15th, 1866; I still have a copy of the. 
programme of events. We continued to meet 
at Beaufort House till 1869, when the site was 
required for building, and we migrated to the 
Lillie Bridge Ground, which was principally pro- 
vided by the energy of J. G. Chambers and his 
friends, and where the sports were held until 
1883, after which date they took place at Queen’s 
Club. 

I had, at the request of my father, given up 
competing in races when I came down from the 
University in 1865. It was a great disappoint- 
ment to me, but he put so strongly before me the 
importance of devoting all my energies to my 
profession, that I could not resist his appeal. The 
Amateur Athletic Club continued to exist and 
to control the Championship Sports until it was 
merged in the year 1880 in the Amateur Athletic 
Association, which has since managed the Cham- 

_pionship sports in England, and has largely 
developed their popularity. During the ten years 
from 1867 onwards I constantly acted as judge 
or referee at the Championships, and sgme 
years later I drafted and published in the Field 
improved rules for many of the competitions, 
including those of throwing the hammer, putting 
the weight, broad jump, and high jump. 

Previous to my preparing these regulations the 
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judging of the hammer-throwing had been most 
unsatisfactory. The judges had to mark the 
last footmark of the competitor throwing the 
hammer, and measure to the point where it 
touched the ground. The consequence was that 
differences of opinion not infrequently arose be- 
tween the judges as to which was the last foot- 
mark. I suggested the arrangement which has 
since prevailed, that all the hammer-throwers 
should throw from a ring of 9 feet in diameter, 
out of which they were not allowed to step 
until the throw was actually completed, and the 
throw was measured from the edge of the ring 
to the point where the hammer pitched. In the 
Same way I arranged that the weight should be 
put from between two parallel lines seven feet 
apart, the putter not being allowed to cross either 
line until his put was delivered; the throw was 
then measured in a direction perpendicular from 
the place where the shot fell to the parallel lines. 
This reminds me of an amusing incident that 
occurred in the first athletic sports between Oxford 
and Cambridge. We had sent Oxford the rules 
of the competitions, and among them those for 
the putting-the-weight event, They were some: 
what crudely worded, but provided, as I have 
said, that it should be thrown from between two 
lines seven feet apart. I was asked whether there 
was any restriction, and, not for a moment imagin- 
ing that there was any doubt as to what putting 
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the weight meant, replied that as far as I knew 
there was not, and that competitors could do what 
they liked between the two lines. To our surprise, 
when the competitors arrived from Oxford on 
Fenner’s Ground in March, 1864, they proposed to 
throw the weight with both hands. This was, of 
course, not putting the weight at all as understood 
in Scotland and in other places where this form 
of competition was in vogue, and the fact that 
they claimed to use both hands shows how little 
some branches of athletic sports were understood 
at that date. We were in a dilemma as to what 
to do, but finally determined that as the Oxford 
men claimed the right to use both hands, both 
methods of throwing should be used—that is to 
say, putting in the proper way with one hand, 
and throwing with both hands. In the result 
Cambridge won quite easily. They were very 
little, if at all, behind the Oxford men in putting 
with both hands, and far superior in putting in 
the orthodox manner. 

As regards the long jump, I laid down the rules 
which are still in force as regards measuring the 
jump, and taking off from a line over which the 
competitor was not allowed to pass before making 
his jump; I arranged laths of wood with every 
inch marked upon them, so that the distance 
cleared could be ascertained and measured at once 
with accuracy, thus doing away with the old prac- 
tice of placing a piece of paper in the footmark, 
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which not infrequently became displaced by later 
jumpers. All these three improvements have 
been now adopted without alteration. I have 
never understood why the arrangements I sug- 
gested in connection with the cross-bar used for 
the high jump and pole jump—namely, to have 
the inches previously marked upon the posts, has 
never been adopted; it would save a great deal 
of time and trouble in adjusting the raising of the 
cross-bar, and would enable the actual height to 
be accurately ascertained at any time. 

For the last thirty years I have not been able 
to take any part in the judging, my place being 
taken by the other members of the University 
Athletic Clubs. I have frequently attended the 
University Sports and presided at the Annual 
Dinner, and I have met with the kindest reception 
from all athletes young and old. I succeeded 
Lord Jersey in the Presidency of the Amateur 
Athletic Association, which he had held prior 
to his going to Australia as Governor of New 
South Wales. At about the age of forty I 
took up tennis, which I played with moderate 
success for nearly twenty years, though, of course, 
I could not become proficient, starting as I did 
so late in life; but for many years I played at 
Lord’s and Prince’s in the early morning before 
going to court. I played cricket occasionally 
until some ten or fifteen years ago, when I found 
I was getting too old to field properly. I may 


ATHLETICS AND MUSIC 303 


mention, and I am proud of the fact, that in the 
year 1903-04 I was elected President of the 
Marylebone Cricket Club. I was at the same 
time President of the Surrey Cricket Club, 
President of the Amateur Athletic Association, 
and President of Queen’s Club. I believe that 
these four posts have never before or since been 
held by the same individual in the same year. 
My well-known connection with and interest in 
amateur athletics led to my receiving constant 
invitations to distribute prizes and to preside at 
gymnastic displays by various clubs and insti- 
tutions in London. In some cases I was able 
to accept the invitations, but they became so 
numerous that I was compelled to limit the 
number which I could attend in any given year, 
and during the fifteen years I spent in the House 
of Commons it was practically impossible for me 
to be present at any functions of the kind while 
the House was sitting. 

I should like to say a word as to the great enjoy- 
ment and benefit I have derived from the study of 
singing, particularly part-singing. As a boy at 
Charterhouse I was taught by Mr. John Hullah, 
and his instruction in part-singing was invaluable 
to me. At Cambridge I joined the Cambridge 
University Musical Society and the Clare College 
Musical Society, which has since ceased to exist, 
and Isang in the amateur choir at Trinity Chapel. 
On coming to London, I, together with my intimate 
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friend Mr. Thomas Threlfall, who was an accom- 
plished musician, sang for many years as a member 
of Mr. Seymour Egerton’s choir at the house of 
Mrs. Freke, 1, Cromwell Houses. I also assisted, 
on many occasions, in giving concerts to the poor 
in various parts of London, which practice I kept 
up until pressure of work made it impossible for 
me to continue to do so. 

In 1867, at the invitation of my master, Mr. 
H. H. Dodgson, at whose chambers I was then 
reading, I joined the Abbey Glee Club, of which 
I have been a member ever since, and for many 
years President. This club, of which the singers 
were all professional members of the Westminster 
Abbey, St. Paul’s, and other choirs, originally 
held its meetings at Freemasons’ Tavern, and 
after migrating to various other places, settled down 
at the Caxton Hall. The part-singing given at 
these meetings of the Abbey Glee Club is quite 
the best that can be heard in London, and was 
to me a constant source of enjoyment. The meet- 
ings are held on the second Tuesday of every 
month during ten months of the year. I became 
a member of the Kensington Parish Church choir 
in 1873, and continued a member until my illness 
in 1913. I had the pleasure for many years of 
enjoying the close friendship of Mr. H. R. Bird, 
the well-known organist of St. Mary Abbotts, and 
the finest accompanist that I ever remember. 
After I left the House of Commons, in 1900, I 
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was able to devote more time to music, and at 
the invitation of the late Mr. Andrew Hitchins, a 
beautiful singer, became a member of the Western 
Madrigal Society, of which Lord Gladstone is now 
President, and of which the veteran John Foster 
and William Coward are also members, together 
with other well-known lovers of part music. 
Finaliy, about the same time, I joined the Old | 
Madrigal Society, of which I am still a member. 
I ought also to mention that I have often been 
the guest of the Bristol Madrigal Society. 

I cannot speak too highly of the pleasure which 
I derived from the study of part music and of 
the value of the friendships which I made with a 
large number of others, who were, like myself, 
devoted to part-singing. I consider that for those 
who have not had a musical training so that 
they can play an instrument, but who yet have a 
good ear and a moderate voice, there is no more 
refining and interesting pursuit than the study of 
part-singing. The wealth of compositions which 
were produced in England from the year 1550— 
and probably before—till 1800, is remarkable. 
A large number of these compositions have, I am 
glad to say, been brought in recent years to the 
public attention by means of one or other of the 
excellent societies which practise choral singing, 
and of which, perhaps, Leslie’s choir, while it 
lasted, and the Moray Minstrels are the most 


famous. 
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CHAPTER XVI 
PEOPLE I HAVE KNOWN 


Unt I went to the House of Commons in the year 
1885 I had not the honour of Mr. Gladstone’s 
acquaintance, and, as I have said, it was a very 
trying ordeal for a young man who had never been 
in the House before to be called upon within a 
few minutes of his taking his seat to reply to Mr. 
. Gladstone. From that time until the date of his 
death in 1898, I saw him not infrequently, and he 
always treated me with the greatest kindness and 
consideration. What struck me most about him 
was his extraordinary power of concentration on 
any given subject, and the way in which he ap- 
peared to be thinking of nothing else at the time 
but that particular matter. Lord Morley of Black- 
burn told me the following story, which showed 
Mr. Gladstone’s wonderful grasp of a subject and 
also his intimate knowledge of the classics, in this 
case Virgil. During the period from 1886 till 1892 
he was in the habit of attending one of the break- 
fast clubs where some one subject was generally 
selected for discussion. Shortly before the 
occasion in question Sir John Lubbock, after- 
wards Lord Avebury, had published his book on 
306 
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bees, and when the question was raised as to 
a suitable topic for discussion the subject of 
bees was suggested. Mr. Gladstone at once 
acquiesced, and for nearly an hour took a pro- 
minent part in the discussion, showing what 
appeared to be an extraordinary knowledge of the 
habits of bees. As Lord Morley walked away 
with Mr. Gladstone from breakfast he said: ‘‘ Well, 
Mr. Gladstone, you seem to know all about bees. 
I suppose you have been reading Sir John Lub- 
bock’s book 2?” ‘‘ No,” said Mr. Gladstone, “I 
have never read a word of it, nor have I even seen 
it. It was the Georgics from which I got my 
information.” This incident is not only illus- 
trative of Mr. Gladstone’s power of generalization 
and of his knowledge of Virgil, but is also a 
striking testimony to the poet, for I believe that 
there is little really known about bees which is 
not described or indicated in the Georgics. 
Another trait of Mr. Gladstone’s character was 
that he would never acknowledge defeat. This 
is illustrated by an incident which occurred 
at. Downing Street during the passage of the 
Finance Act of 1894 through the House of Com- 
mons. Mr. Milner, now Viscount Milner, and 
Sir George Murray were with Mr. Gladstone dis- 
cussing some of the provisions of the proposed Bill, 
and Mr. Gladstone having referred to the practice 
by which, under the then existing Law of Suc- 
cession Duty, the unpaid instalments were 
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allowed to lapse on the death of the person 
liable for them, Mr. Milner observed, “I sup- 
pose, Mr. Gladstone, you say with the old 
Greek that the half is sometimes greater than 
the whole?” “ What old Greek said that? No 
old Greek ever said it,” Mr. Gladstone replied. 
“Oh yes,” said Mr. Milner; ‘‘ Hesiod said it.” 
There happened to be a copy of Hesiod on the 
shelves of the library at Downing Street where 
they were working, and the well-known pas- 
sage in which the words whéov fAurov tavrds occur 
was turned up. They put the book before Mr. 
Gladstone, who looked steadily at it for some 
seconds, and then, without the slightest hesita- 
tion, said: ‘‘ An undoubted interpolation !” 

I more than once, when meeting Mr. Glad- 
stone at Grillions, noticed the wonderful way in 
which, while he imagined he was gaining informa- 
tion, he was really imparting it. This habit of 
his is exemplified by a story told of him by the 
late Sir Robert Herbert, brother of the Earl of 
Carnarvon. It will be remembered that shortly 
before Mr. Parnell’s death he had an interview 
with Mr. Gladstone, and there appeared an account 
in many of the leading newspapers of what had 
then passed. Referring to that interview, Mr. 
Parnell wrote a long letter to the Press, towards the 
end of which he said: ‘‘ I do not quite understand 
from what source Mr. Gladstone derived his under- 
standing of my views, because during the whole 
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interview, which lasted three-quarters of an hour, I 
said very little, and only listened to what Mr. Glad- 
stone said.”” When this letter appeared, Sir Robert 
Herbert, who was dining at Grillions, remarked: 
“Tt is most extraordinary how history repeats 
itself. Some years ago Mr. Gladstone was very 
much interested in the Caucasus. I had a friend, 
Captain X., who had recently come home from 
that district. I mentioned this to Mr. Gladstone, 
who asked me to let him see my friend, and 
accordingly I gave him a letter of introduction 
to Mr. Gladstone. A few days later, as 1 was 
going away from the House of Lords, where I 
had been to see my brother, I met Mr. Glad- 
stone in Parliament Street. He stopped me and 
said: ‘Oh, Sir Robert, I am most grateful to 
you for the delightful treat you have given me. 
Your friend Captain X. knows more about the 
Caucasus than any man I ever met.’ I went on, 
and a few minutes afterwards met Captain X. in 
Pall Mall. I said to him: ‘ Well, you have made 
a great impression on Mr. Gladstone.’ ‘Have I? 
he said. ‘Yes,’ I replied, «he says you know 
more about the Caucasus than any man he ever 
met. ‘Well,’ said Captain X., ‘that is very 
strange, for though I was with him for three- 
quarters of an hour, | only made three obser- 
vations.’ ”’ 

The last time I saw Mr. Gladstone before his 
death was when he was dining at Grillions, and he 
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told me that Mr. John Morley had faithfully 
promised to dine with him there. Mr. Gladstone 
took his absence very much to heart, and made me 
promise that when I saw Mr. Morley in the House 
of Commons that evening I would tell him that 
he was a false friend, which, of course, amused Mr. 
Morley very much. sae 

Among other well-known men with whom I 
was acquainted were Mr. Phelps, Mr. Lincoln, Mr. 
Bayard, Mr. Choate, Mr. Hay, and Mr. Whitelaw 
Reid. They were all Ambassadors from the 
United States to the Court of St. James, most 
distinguished and worthy representatives of the 
great Republic of the West. It is difficult to 
say which of them was the most prominent, as 
they all had their own personalities. They all, 
with the exception of Mr. Hay, visited me at my 
house in Surrey, and very delightful guests they 
were. Mr. Hay was to have visited me a few days 
after he had been called back to America. They 
were all excellent speakers; I think that I should 
place Mr. Choate as the best of them in that 
respect, though Mr. Phelps and Mr. Whitelaw 
Reid ran him very close. I had the honour of 
introducing Mr. Phelps to the then Lord Mayor 
of London, and of taking him to a banquet at 
the Mansion House a few days after his arrival 
in England, at which he made a most: striking 
speech, and few who heard him some years 
later at the Mansion House before he left 
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England, or at the farewell dinner at which Lord 
Coleridge presided, will ever forget the brilliancy 
of his speeches on those occasions. 
My connection with patent cases and scientific 
work led me to know many distinguished men, both 
English and foreign, who were endeavouring to 
obtain protection for their inventions. I have 
already referred to Lord. Kelvin, but I should like 
to add, as I enjoyed his friendship for many years, 
that he was one of the most charming men I ever 
met. With all his immense ability, his modesty 
and. simple-mindedness were striking features. I 
have more than once heard him talk to an ordinary 
engineer, explaining some point in which the man 
was interested, just as though he was one of his 
scientific equals. He was once in the electric 
engine-room at my house at Cranleigh, and I had 
just had a new taximeter fitted, showing at a 
glance the number of revolutions at which the 
engine was running. Lord Kelvin, after explain- 
ing its action in the simplest manner to my en- 
gineer, said: “‘ By the way, I have for many years 
thought of a new kind of taximeter.” I heard 
from him a few days afterwards from Broom Hall, 
where he was staying with Sir Alexander Har- 
greave Brown, sending me a complete description 
of the taximeter which he had thought out. 
Among the other men of eminence with whom 
I was well acquainted there was none more inter- 
esting than the late Sir William Siemens, who was 
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an intimate friend of my father’s. He came to 
England early in life because of the protection 
which was given to inventions by the English 
Patent Law, and remained here for many years as 
head of the well-known firm of Siemens and Co. 
His inventions in the improvement of the manu- 
facture of steel are widely known, and he practi- 
cally revolutionized the process. He was also 
chairman of the great telegraph works near 
Woolwich, and actively engaged in the manu- 
facture and laying of several Atlantic and other 
marine cables. As a boy of fourteen I saw the first 
Atlantic cable, which was destined only to live for a, 
few minutes after the first message to Her Majesty 
the Queen had been transmitted through it, being 
coiled in the tank on board the Agamemnon. JT 
also knew Mr. Henry, afterwards Sir Henry 
Bessemer, the inventor of the Bessemer Steel 
Process, which reduced the price of the manu- 
facture of steel to a mere fraction of what it had 
been before he perfected his scheme. A great deal 
of the pioneer work had been done by Mushat, the 
merit of which Sir Henry always acknowledged, 
and, in fact, I believe he contributed largely to 
assist Mushat when he had failed in successful 
enterprise. 

When I was a young man I went with my father 
to Mr. Bessemer’s house at Denmark Hill to see a 
full-sized section of a ship’s cabin which he pro- 
posed to control by hydraulic power so that it 
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should remain unaffected by the rolling of the 
vessel. He believed at the time that it would be a 
great success. A ship constructed according to his 
invention, with a swinging saloon, controlled by 
hydraulic power, was built at Harle’s Yard on 
the River Humber, and I went to see it. The 
arrangement was a complete failure; Mr. Bessemer 
had overlooked the cumulative effect of the 
gathering momentum caused by arresting the 
swinging of the movable saloon; and eventually 
the saloon in the steamer had to be permanently 
fixed, and the invention was, as far as I know, 
never again put into practice. * 

As I have more than once stated, my father’s 
connection with the Institute of Civil Engineers 
and my own practice as counsel for the Railway 
Companies brought me into contact with all 
the leading engineers who were at the head of 
their profession from 1870 till 1890. Among them, 
Mr. Thomas Harrison, the engineer of the North- 
Eastern, had a great and deserved reputation, 
and commanded the respect of all who knew him. 
Late in life he was in the accident on the Great 
Northern near Abbott’s Ripton, when two trains 
came into collision, and the ruined trains were 
within a short time run into by a third train com- 
ing from the opposite direction. I mention this 
because Mr. Harrison told me that as a result 
of the first collision he was half buried under 
the ruins of the carriage in which he had been 
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travelling, and that while so held fast he heard 
the third train approaching. He naturally ex- 
pected to be seriously injured, if not killed, by 
the further collision, but, strangely enough, the 
only result, so far as he was concerned, was to 
release him from the timbers which pinned him 
down, 

Among very distinguished engineers whom it 
was my privilege to know were Mr. Hutton 
Gregory, Mr. J. F. Bateman, Mr. J. R. McClean, 
Sir John Coode, Sir George Livesey, Sir Frederick 
Bramwell, Sir John Hawkshaw, and Sir John 
Fowler and Sir Benjamin Baker, the engineers 
who constructed the Forth Bridge. 

I was present at the first exhibition of the Bell 
telephone to a public audience by Mr. Graham 
Bell. This took place at the Institution of Civil 
Engineers in Great George Street. The room 
was densely crowded, and towards the end of 
the lecture some member of the audience was 
invited to come up and speak through the 
new instrument to an assistant stationed in the 
cellars. The then Earl of Caithness, whom I knew 
in Scotland, and who took considerable interest in 
scientific matters, was asked to come to the table 
for this purpose. He did so rather reluctantly, not 
being a ready speaker. After standing with the 
instrument in his hand for nearly half a minute, he 
put his mouth to the transmitter, and said in a loud 
voice: “ Hey diddle diddle, the cat and the fiddle.” 
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Then he put the instrument to his ear, and 
exclaimed: ‘“‘ The cow jumped over the moon,” as 
though repeating the message sent from below. 
This was followed by great applause. Mr. Graham 
Bell told me that thinking that something was 
wrong, he made an excuse for going below, and 
asked his assistant whether he understood what 
had been said to him. The man said that he had 
not understood a single word, and had asked the 
gentleman to repeat the message. So convinced 
was Lord Caithness that he would get the reply 
in question that he imagined he had received it. 

T should not have related this incident, which 
not uncommonly occurred in the early days of 
telephony, but for the fact that a few months 
afterwards I told it to Sir Benjamin Baker, the 
eminent engineer and one of the cleverest men I 
ever knew, when I was walking with him in Hyde 
Park, as I frequently did. He said: “You will 
be surprised when I tell you that the same thing 
happened to me. I was deputed to speak at the 
Royal Institution, and, after some hesitation, I 
quoted two lines of a well-known poem of Brown- 
ing’s, and to my surprise the two following lines 
were repeated from the other end of the wire. I 
found out afterwards that, as on the occasion 
you mention, the man at the receiving end had 
not understood a word, and asked me if I would 
kindly repeat the message. I was convinced at 
the time that the words had been returned to 
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me.” These two incidents show the power of the 
imagination. 

In addition to the civil engineers, I knew inti- 
mately nearly all the General Managers of the 
leading railway lines, including Mr. George Findlay 
of the London and North-Western, Mr. James 
Grierson of the Great Western, Mr. Allport, 
afterwards Sir James Allport, of the Midland, 
Mr. Oakley, afterwards Sir Henry Oakley, of 
the Great Northern, Mr. Tennant of the North- 
Eastern, and Mr. Archibald Scott of the 
South-Western. They were all remarkable men, 
and did much to improve railway travelling in 
this country and bring it into its present state 
of perfection. Perhaps I knew best Mr. J ames 
Grierson of the Great Western. I should think 
that I must have heard him giving evidence on 
@ score of occasions, and being subjected to cross- 
examination by eminent counsel, but I never once 
heard it suggested that he had expressed a 
different view on a previous occasion, or was mis- 
taken in his evidence. He was certainly one of 
the most able and charming men I ever knew. 
I once had a very amusing experience with Mr. 
Archibald Scott, the veteran manager of the 
South-Western Railway. I was acting for the 
Great Western in an arbitration between that 
Company and the South-Western respecting the 
Weymouth and Portland Railway. The question 
at issue is not material, but I rather think that it 
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related to an attempt by the South-Western Rail- 
way to obtain further powers over the Great 
Western to Weymouth. It was referred to Sir 
John Hawkshaw, and I had to cross-examine Mr. 
Scott, with whom I had then but a very slight 
acquaintance, though I knew his great abilities. 
In the course of the case I put, on instructions, a 
question to him which brought out in relief some 
substantial objections to the claim-made by the 
South-Western Company. He asked me to repeat 
my question, which I did in the same words. He 
sat still, then produced a large bandana pocket- 
handkerchief, spread it over his knees, produced a 
snufi-box, took a large pinch of snuff, and blew 
his nose. After a delay of quite two or three 
minutes, he turned round to me and said, ‘* Mr. 
Webster, that is a question to which it is im- 
possible to give an answer,” and so evaded the 
difficulty in which he was placed. I remember 
that Sir John Hawkshaw and many others in the 
room were convulsed with laughter at the incident. 
The last time I ever saw Mr. Scott was on the 
bridge over the rails at’Waterloo Station, superin- 
tending the despatch of the trains on some very 
busy occasion. 

When I was in America, in the year 1893, I spent 
a day with Mr. Thomas Alva Edison, the famous 
inventor, at his house in New Jersey. I had never 
geen him before, but I had been his counsel in all his 
litigation in London, and had succeeded in support- 
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ing his patents both for the telephone and electric 
light. He was a most interesting man, though, 
unfortunately, rather deaf. He was at the time 
just completing his first experiment which led to 
the cinematograph, since so largely developed and 
improved. He told me that he had discovered 
that eighty impressions a second was continuous 
sight, so that a change of movement shown 
eighty times in a second presents an unbroken 
_ image to the human eye. He had several speci- 
mens of the cinematograph in its early stages 
which were most interesting. Another invention 
to which he was attaching great importance was 
the extraction of magnetic iron ores from the 
native rock. I saw a great quantity of natural ore 
crushed in a large pestle and mortar, and when it 
was ground sufficiently small, a strong electric 
current was applied to the pestle, to which a 
considerable amount of the metallic part im- 
mediately adhered, and was carried on the pestle 
to another vessel, and was released by the current 
being shut off. I believe, however, that this 
process never attained commercial success. I 
was accompanied to Mr. Edison’s house by 
Mr. Edward Johnson, who had been Mr. Edison’s 
representative in England. He was one of the 
cleverest men I ever knew, and excellent as a 
scientific witness. 

One of the most remarkable men among 
those whose friendship I enjoyed was the Hon. 


PEOPLE I HAVE KNOWN 319 


David Dudley Field, who has already been men- 
tioned as one of the founders and President of 
the Association for the Reform and Codifica- 
tion of the Law of Nations, now the Inter- 
national Law Association. Mr. Dudley Field had 
a most distinguished career as a lawyer in the 
United States, and prepared several elaborate 
works on the codification of the law which obtained 
high reputation among lawyers in the United 
States. Between the year 1874 and his death in 
1894, he twice presided at the Conferences, at 
Geneva in 1874 and at The Hague in 1875. He 
constantly visited me at my house in Ken- 
sington, and took the keenest interest in all 
questions connected with international law, and 
also in international arbitration. He was a man 
of great learning, and his judgment was singularly 
sound on all public questions. 

Another President of the same Association 
whom I had the privilege of knowing very inti- 
mately was Dr. Friedrich Sieveking, the eminent 
jurist and judge from Hamburg. He presided 
at the conference at Berne in 1880 and at Ham- 
burg in 1885. He was a most learned and charm- 
ing man, and a great lawyer ; he, too, was a 
member of the Institute of International Law, and 
regularly attended its meetings. He had many 
friends, both on the English Bench and at the Bar. 

Among other very interesting men whose friend- 
ship I enjoyed for many years was Mr. Henry 
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Doulton, afterwards Sir Henry Doulton, the potter 
of Lambeth. He was a great patron of the 
arts and devoted to music. He discovered 
John Tinworth, who worked at Lambeth under 
him for many years. Sir Henry told me a good 
story of Tinworth, whom I myself saw working 
at the potteries at Lambeth. Tinworth was a 
very religious man, and the subjects of his 
work were usually sacred, a text generally find- 
ing its place somewhere in the design. On one 
occasion, however, some twenty years ago, he was 
working on a bas-relief, illustrating the mytho- 
logical story of the sons of Cydippe—Cleobis and 
Biton, who died after dragging their mother to a 
sacred shrine. Sir Henry said to Tinworth: “ Well, 
John, you won’t be able to put any text to that.” 
Tinworth replied: “I don’t know so much about 
that.” The next day Sir Henry was going round 
the works again, and Tinworth, who was working 
on the group, without Saying anything, pulled 
Sir Henry’s coat-sleeve, and pointed to “ Acts xvii, 
30,” which was carved under the heel of one of the 
figures in the group. Sir Henry had no idea what 
he meant, but he went to his office, and taking up 
a Bible, found that the text was, ‘‘ And the times 
of this ignorance God winked at,” The bas-relief 
with the reference inscribed on it is now in the 
beautiful house which Sir Henry Doulton built for 
himself near the village of Ewhurst, in Surrey. 
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